
IN THE' SUPREME COURT OF UGAKDA

• .«• --. •• • AT KEN GO

A CP*"  ̂ t I w
(CORAMr ODOKX r DvC.JV ODER - J .S *? * ,. 8e TSEKOOKO r J »S  *(!•.,,) '

: • .’...
CIVIL- A P P L IC A T IO N  NO* 5  Qg 1 9 9 5 ' ^

< '•.,;i ~ i ^  

e e  i  i  s  s  if - p rj i y T-,4^

Id

THE REGISTERED TRUSTEES OF’ I  „ . . . . APPLICANTS
KAMPALA INSTITUTE I. ---U , " U ' rS ttX *

" • i 'hr tu■,?;«(tVtr

. a ir-D •• '

DEPARTED ASIANS PROPERTY I  rrts t r tt t tt r r r .r t tt  RESPONDENT 

CUSTODIAN 30AED E -•.■•••.•,. , . / V  ■ '"•••
: T.&.siX'i.ST-S  ’

--  • £ '  '"•'■•

(R e f e r e n c e  from th e  R u l i n g  and 

o r d e r s  o f  P l a t t ,.  «T ,S »C »*  o f  the 

Suprem e C o u r t  o f  UfC-^nda: dated.

29th. D e c em b er *  199^

r  n

SUPSSME COURT C I V I L  APPLICATION  NO* 5 ^  O F  1 9 9 ^ *-

RULING OF THE COURT 1 i>

The a p p lic a n ts  h a v e  r e f e r r e d  to the  f u l l  court  a  d e c is io n  

of a s in g le  judge  (P l a t t , .  J - S .C . . , )  on a: r e fe r e n c e  fro®- th e  

R eg istrar  i n  h is  c a p a c i t y  a s  t a x in g  o f f i c e r . .  The d e c is io n  

o f  the le arn ed  ju d g e  L a  d a t e d  2 9 /1 2 /1 9 9 ^ « >  By i t  th e  l e a r n e d
ri /  -> • *

judge reduced  the am ount o f  in s tr u c t io n , f e e  from S h s *  7 0 ® / »  

to Sh a*  7m /= »  Shs - 70m /*  h a d  ’;e e n  aw ard ed  as in s t r u c t io n  f e e

by the R e g istra r  in  h i s  c a p a c i t y  as t a x i n g  o f f i c e r *

We should  g ive  the  b a c k g r o u n d  to t h i s  r e fe r e n c e *  -



The’ a p p l ic a n t s  « • «  tir« r e g i s t e r e d  trustees:- o f  them KkJspaXa 

I n s t i t u t e  w h ic h  w as  &  members c lu b  o r ig in a l l y  fo r  Gojmcr ire. , 

Uganda.. By 197** m em bership o f  th e  Clhb was; l a r g e l y  Aasianc 

and most o f  th.e members a n d  the T ru ste es  left- th is  c o u n tr y  

following- the e x p u ls io n  o f  the- A s ia n  by  the M i l i t a r y  H e g im * . .

" . i n  1 ? 7 2 .  .

The- Club  had  land  i n  Kam pala  h e ld  on a  y e a r  lease- i n  

the name o f  the a p p l ic a n t s  o n  which, sto o d  t h e  Club  ho use- an d  

r e c r e a t io n  ground- A f t e r  the- e x p u ls io n  o f  the  Asians., im  1 9 7 2 ,  

the  government took over- t h e  p r o p e r ty  and managed th e  p r o p e r t y

through the  D e p a rte d  A s ia n s  P r o p e r t y  C u s to d ia n  B o ard s  t h e  

respo ndent  i n  t h is  a p p l ic a t io n ^  T h e  Club h o u s e  has since- been  

used as a mesa fo r  S e n io u r  P r is o n s  O f i i a o r s * .

In  1 9 8 3 r the  a p p l ic a n t s  a p p l ie d  for r e s p o s s e s s io n  o f  the 

property  u n d e r  the  Expropriate- P ro p e rtie s  A c t . . 1982. (hereinafter-  

r e fe r r e d  to as the A ct) bvrt t h e i r  a p p l ic a n t io n  was r e j e c t e d  on 

the ground th a t  the  l e a s e  u n d e r  w h ic h  the a p p l ic a n t s  h a d  h e ld  

the proetty  h a d  e x p ir e d  in  1981 a n d  the p ro p erty  had  r e v e r t e d  

to Kampala C i t y  C o u n c il , the  c o n t r o l l in g  a u t h o r it y *

The a p p l ic a n t s  i n s t i t u t e d  a s u i t  in  the H igh  C o urt  a g a in s t  

t h e  resp o ndent  s e e k in g  f o r  c e r t a i n  d e c la r a to r y  o r d e r s r i n t e r  

a l i a ,  that  the Act a p p l ie d  to t h e  s u i t  land*. The t r i a l  ju d g e  

i n  the H igh  C o urt  d is m is s e d  the s u i t *  On ap p e al  th is  'C o u rt

heard the  a p p e a l  for two d a y s  and  a llo w e d  the  ap p eal  h o l d in g  

th a t  the s u i t  la n d  was w i t h i n  t h e  p r o v is io n s  o f  s e c t io n  1 ( 1 )

(c )  o f  the A c t .  Thus t h is  C o urt  i n  e f fe c t  d e c la r e d  the 

ap p lic a n ts  form ar owners o f  the s u i t  la n d *  The a p p lic a n ts
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far proeeCTrtxn.gr t h e  appeal, izc th & »  Couxrfc«, 

The R e g is t r a r  o f t h i s  C o u rt  in. his- cs.paci.ty a s  t a x in g  o f f i c e r  

taxed  the; b i l l  under- th e  p r o v i s i o n s  o f  Ru le  108 o f  the R u le s  

o f  the Court and paragraph: 9 ( 2 )  o f  t h e  t h i r d  schedule  t a  th e  

R u le s  an d  a llo w ed  S h s .  7Q».00Q ^ 0 0 0 /~  a s  t h e  ir.struc.tion. f e e .

~he t a x in g  officer- a r r iv e d  a t  t h a t  f i g u r e  on the erroneous 

b a s is  that the value  o f  th e  s u i t  p r o p e r t y  i s  S h a .  2 t,1 0 0 ,0 0 0  10 0 0 / a 

T h is  v a lu e  was a s s e s s e d  b y  v a l u e r s  who in c lu d e d  i n  their" 

assessm ent  the p ro p erty  e x i s t i n g  i n  1972. and new prop erty  

developed.a ft e r  tile' e x p u ls io n  o f  1 9 7 2 *  The respo ndents  w ere  

d i s s a t i s f i e d  w ith  the d e c i s i o n  o f  t h e  t a x i n g  o f f ic e r  a n d  so 

r e fe r r e d  the m atter  tc  a- s i n g l e  ju d g e  o f  t h i s  Court- u n d e r  

Rule 1 0 9 (1 )  and (2 )  o f  the R u le s  o f  the C o u r t *  P l a t t r J .S ..C .,  

h eard  the  r e fe r e n c e  and  a l l o w e d  t h e  a p p e a l  b y  re d u c in g  th e  

amount o f  the in s t r u c t io n  f e e  a s  i n d i c a t e d  e a r l i e r  from. '.S h a . 

7 0 , 0 0 0 r0 0 0 /=  to S h e .  7nr/= »  From t h a t  d e c is io n s  the a p p l ic a n t s  

made t h is  r e fe r e n c e  by v ir t u e  o f  s u b r u l e  ( 5 )  o f  Rule 1 0 9 .

*

The re feren c e  contains  s i x  g r o u n d s *

The p r in c ip le s  upon w h ic h  t h i s  C o u r t ■c o n s id ers  a  r e fe r e n c e  

such as this are those c o n t a in e d  i n  R ule  1 0 9 (1 )  and (2 )  an d  

paragraph 9 ( 2 )  and (5 )  o f  th e  J r d  s c h e d u le  to the  Rulth-^

P la t t ,. c o n s id e r e d  t h e s e  p r in c i p l e s  f u l l y  in  h i s

ruling- b e fo re  he a llo w e d  th e  a p p e a l *  T h ese  p r in c ip le s  h a v e  

b ee n  the  s u b je c t  o f  c o n s id e r a t io n , b y  t h is  Court and i t s  

p red ec esso rs  in  the f o l l o w in g  d e c i s i o n s :  —



Bremchand Haxchand  V~er. Q u a r r y  service- CNtt* ??■

162.'
0 9 7 2 )  E A /a t  page 16^ ;: A t t o r n e y  G & n e r a l  Vg>  Uganda E la n k e t s  

M anufacturers  O T 7 3 )  L td  (Supreme- Court. C i v i l  Ap-plication 

No - 17  o f  1ogl5) (u n rep o rted ) r Han.yu.kx E sso  S e r v ic e  Ver* Touring- 

Cars Ltd  (1972 ) SA >00? an d  P a t r i c k  Makurabi S Another- V s »

Sole- E le c tr ic  (? ) Ltd  (Su p rem e  C o u r t  C iv i l .  A p p lic a t io n  N o *

1T o f  199*0  (u u r e p o r t e d )•

Th e  re leva n t  parts  o f  r u l e  10®  C T ) a n d  (2 )  (5)- read  

as  fo llo w s  ~

" ( 1 )  A ny  person : who is: d i s s a t i s f i e d  

with: a d e c is io n , o f  the  R e g is t r a r  in. 

h i s  c a p a c i t y  a s  taxing- o f f i c e r  may 

r e q u ir e  a n y  m a tte r  o f  l a w  o r  p r in c ip le  

to be  r e f e r r e d  to a  ju d g e  f o r  h is  

decision , an d  the  ju d g e  s h a l l  determ ine 

the m atter  a s  t h e  ju s t ic e , o f  the case 

may r e q u ir e

(2 )  A ny  p e r s o n  who c o n t e n d s  th a t  «  

b i l l  o f  c o a t s  a s  t a x e d  i s *  in. a l l  

the c ir c u m s ta n c e s ,, m a n i f e s t l y  exc ess iv e  

or m a n i fe s t ly  in a d e q u a t e ^  may req u ire  

the b i l l  t o  b e  r e f e r r e d  to a  judge 

and the g u d g e  s h a l l  h a v e  p o w e r  to make 

such d e d u c t io n  o r  a d d it io n , a s  w i l l  

render  the- b i l l  r e a s o h a b le * . Save as 

in this  s u b r u l e  provided,-  th ere  s h a ll  

be no r e f e r e n c e  o n .a  q u e s t io n  o f  

quantum o n l y *

(3 )

(«0
(5 )  Any p e r s o n  d i s s a t i s f i e d  w ith  a 

d e c is io n  o f  a  ju d g e  given, u n d e r  sub- 

rules  ( 1 )  o r  s u b r u l e  (2 )  m ay  ap ply  

to the C o u r t  to v a ry ,, d is c h a r g e  or 

re v ers e  th.e- same-



The complaints; r a i s e d  «tgaiJae$. thfc ru.j_i— - n/>v0.h£- m
' ^ y  .

judge* sire to the- of f e e t  th a t  h «  sh o u ld  n o t  ha.v® ia.terfer«d'.

w ith  the- taxation  o f  the  taxing- o f f i c e r  is. re sp e c t  o f  the

Wj-. • -A *• t
in s tr u c t io n  fe e *

Although Mr* Kasirye- p ro p o se d  to sep arate  grounds- (a )

a n d  (b ) in  h is  arguments-r he a c t u a l l y  arg ued  them together®.

We sh alL  consider them  t o g e t h e r *

The f ir s t  and second grounds irr the r e fe r e n c e  state  t h a t :—

" ( * )  The l e a r n e d  judge- erred  in

p r in c ip l e  i n  finding" that the 

value  o f  the pro p erty  known as p lo t  

t Borabo Road and J8  Buganda Road 

was n o t  a  proper b a s is  fo r  the 

t a x a t io n  o f  c o s t 3 .,r

(b )  The learned- judge erred  by  f a i l in g  

to t a k e  into, acco unt  " that  there 

w ere  s u b s t a in t ia l  developments 

c a r r i e d  out by the  R eg iste red  

T r u s t e e s  o f  Kampala In s t it u t e  in. 

the  p r o p e r ty  and thus- f a i l in g  

to d i s t i n g u i s h  between developments 

doae- be-fore and developm ents done 

a f t e r  the M i l i t a r y  take over o f  the 

s u i t  p r o p e r t y * "

Mr* Byenkya subm itted t h a t  th«- le a rn e d  ju d g e  mixed up p r in c ip le s  

in h is  review o f  the t a x a t io n  and assumed the duty to decide  

the c r ite r io n  upon w hich  t a x a t io n  should  be b a se d *  He c it e d  

Attorney General Vs- Uganda B lankets  M anufacturers S td  — 

(Supra) to support his  c r i t i c i s m  o f  the r u l in g *

Counsel contended,, a n d  we here- agree w ith  the statem ent,, 

that once p r in c ip le s  are  c o r r e c t l y  follow ed there should  b e  

no in te r fe r e n c e  by a p p e l l a t e  C o urt  in  the taxatio n  b y  the 

taxin g  o f f i c e r !  See P a t r ic k  Hakumbi H: Another V s *  So le  

E lec tr ic  Ltd (s u p r a )*  M r *  Byenkya regurgitated  the

*  »  * • / 6  *



arguments he  h a d .  m ade b e fo r e  ' t h e  taaircip officer- and. hiss w r ft t a n .

the
subm issions before- P la t t * . J . S « C . r o n /t a x a t io n  r e fe r e n c e .. /■

Counsel contended in  e f f e c t  th a t  the1 ju d g e  should  fait htives .• 

reduced the  f e e *  ■ ■ • •• - —- -j

Counsel c r i t i c i s e d  the  judfje fo r  holding- t h a t  the e d i t  

did not deal w ith  p r o p er ty ,, s i n c e  bo th  th e  P l a in t  and the* 

w ritten  statem ent o f  D e fe n c e  r e f e r r e d  to the  s u i t  p r o p e r ty *

He contended th at  u n d e r  & u le  51 o f  the R u les  o f  the C o urt ,, 

an  award o f  Court i s  not  to h e  taken  in to  acco unt  d u r in g  

taxation ;. R ather i t  i e  th e  s u b j e c t  o f  l i t i g a t i o n  w hich  

should be taken in t o  a c c o u n t *  He i l l u s t r a t e d  t h is  by a 

h ypo th etical case  to the e f f e c t  that  s e t t i n g  aside- by  a n  a p p e a l  

Court o f  an award o f  IP I m i l l i o n  g iv e n  by a  t r i a l  Court- 

cannot be expressed  i n  m o n eto ry  term s* In. su c h  a  c ase  i t  

is  the subject  o f  l i t i g a t i o n  w h ic h  c o u n t s *  O n  th is  p o i n t  

we t h in k  that each  c ase  i a  d e c i d e d  on i t s  own fa c ta  a n d

one c.-mnot be too h y p o t h e t ic a l  in  ______ m atters  w hich  a r e

dec id ed  on e v id e n c e *

F in a l ly  le a r n e d  c o u n s e l  suB m itted  i n  e f fe c t  th a t  

when th is  C ourt  a llo w e d  t h e  s u b s t a n t iv e  a p p e a l  and  d e c la r e d  

that se c t io n  1 ( 1 )  (c )  o f  the E x p r o p r ia te  P r o p e r t ie s  A c t , 1 982   ̂

a p p lie d  to the s u i t  l a n d ,  that  d e c la r a t io n  conferred  p r o p r ie t o r y  ^ 

r ig h t s  to the a p p l ic a n t s *  I n  h is  view-, t h e r e f o r e , P l a t t , .  «T .S *C *^  ^

%

erred  to hold, t h a t  t i t l e  wa s  n o t  th e  s u b je c t  o f  l i t i g a t i o n *



Mr-* E ..K* S s e k a n d x *  c o u a s e l  for- th e  re sp o n d e a t*  subod.tte<£. 

that  the  s u it  (ire th e  C o u r t  b e lo w ) and  t h e  su bseq uen t  a p p e a l  

to th is  Court in v o l v e d  a n  o r d in a r y  case  i n  which, the  E x p r o p r ia t e d  

P ro p erties  Act.., ig S S  was. d i s c u a s c d "  t h a t  the re sp o n d e n t  w as  

taken to Court b e c a u s e  i t  w r o n g ly  in t e r p r e t e d  the A ct .. T h at  

the a p p e a l  su cc ee d ed  o n l y  o n  t h e  p o in t  o f  in t e r p r e t a t io n *

H r ► S se k a n d i  c o n te n d e d  t h a t  n o t  a l l  matters- l i t i g a t e d  upon  h ave  

monetory value  a t t a c h e d  to. them  s in c e  some l it ig a t io n s , m ight be  

for  the  sake o f  ju r isp ru d en c e - . I n  h is  v iew  i t  f a s  wrong: lit 

p r in c ip le  to a t t a c h  m o n etory  v a lu e , to the  Bub j e c t  m atter  o f  the  

s u i t *  I n  such c a s e s  w hat i s  a t  stake  i n  the a p p e a l  sh ou ld  b e  th e  

m atter to be c o n s id e r e d  a n d  c i t e d  A lle n  v s «  F r a t t  (1 8 8 8 )

App. (cas>  7 8 0 )  Quoted  in  n o o n e r  & Anot h er  Vs_<►_ N e v il  1 8 ?  Another 

(1 9 3 9 )  SA 7^  at  page 76 i n  support*.

Learned  c o u n s e l  a s s e r t e d  t h a t  the ap peal d id  not f i n a l l y  

s e t t le  the r ig h t s  b e tw e e n  t h e  p a r t i e s *  T h a t  the  a p p l ic a n t  

never  got the p r o p e r ty  i t s e l f *

We agree  w it h  the- l e a r n e d  judge  t h a t  the t a x in g  o f f i c e r  

erred  i n  h is  r u l i n g *  The- l e a r n e d  t a x in g  o f f i c e r  m is d ir e c t e d  

h im s e lf  when he h e l d  (p a g e  *0  t h a t i

"T h e  a p p e a l  w as  a l lo w e d  and  orders 

so u g h t  w e r e  g r a n te d ,. hence  th is  h i l l  

o f  c o s t s * ”

T h is  w«s erro neo us b e c a u s e  o u t  o f  the  three  orders so u g h t  on ly  

one was g r a n te d  by  t h i s  C o u r t *



We further’ think: t h a t  th e  Learned, taxing- officer- fit 

basing- h i s  ta x a tio n  o n  the- a g g r e g a te  v a l u e  o f  p r e  1972.' 

p r o p er ty  and post- 1 9 7 2  p r o p e r t y  m is d ir e c t e d  h im s e l f  w h ile  

m aking t a x a t io n  ire. r e s p e c t  o f  instructio n ., f o e *  ^  '£l-~ 

r u l in g  k e stated  t h i s i —

"M r . Byenkya,. c o u n s e l  fo r  t h e  a p p e l l a n t r 

on t h i s  p o in t  s u b m itt e d  t h a t  P lo t  T 

Bombo R o ad  i s  a d e v e lo p e d  p ie c e  o f  land ..

I t  h as  a  l a r g e  com m ercial b u i l d i n g  p a r tly  

o c c u p ie d  b y  a  s u p e r  m arket and! a  number 

of shops*. The  b u i l d i n g  is- know n a s  Sure  

House-

Th at  p l o t  N o . .  38 I s  s i m i l a r l y  

developed

C o u n se l  f u r t h e r  subm itted, th a t  

(h is  firm ) c o m m iss io n e d  a  f ir m  o f  

valu ers  .  . . . . . .  who ( in d ic a t e d j

the m arket v a lu e  a s s e s s e d  a t  $  2 . 1  

m il l io n  ( S h e .  2 . T  b i l l i o n / = ) . . . . . . .

On  t h i s  p o i n t  H r *  M a lo b a r. 

c o u n sel  fo r  t h e  respondent-,, su b m itte d  

that Court s h o u l d  consider- t h e  f a c t  

th at  a t  the  t im e  p lo t  T Bombo oad  

was d is p o s s e s s e d  o f  th e  a p p e lla n t s ,, 

i t  h a d  no d e v elo p m en ts  thereo n*.

They  w ere d i s p o s s e s s e d  i n  1 9 7 2  and

i t  would b e  f a i r  f o r  the C o u r t  to

get a raluff a s  o f  th e  tim e th e  a p p e ll an ts-

w ere  d is p o s s e s s e d  o f  p lo t  t b e i n g  that

i t  w as v a c a n t *  C o u n s e l  i n v i t e d  Court

to c o n sid er  the  s i t u a t i o n  a t  the  time

W ith  d u e  r e s p e c t r I  f in d  i t  

d i f f i c u l t  to a c c e p t  M r . M o lo b a 's  

subm issio n  o n  t h i s  p o in t  b e c a u s e  

by the time t h e  s u i t  w as in s t i t u t e d  

i n  the  H ig h  C o u r t  p l o t  t Bombo Road 

was d e v e lo p e d . Th e  s u i t  re g a r d e d  

the  subject- matter- i n  q u e s t io n  as  

a t  the tim e th<» s u i t  waff f i l e d *

X am- i n c l i n e d  to c o n s id e r  th e  s u b je c t  

m atter as I t  was a t  th e  time t h e  s u i t  

was f ile d

of d is p o s s e s s io n  i n  1 9 7 2 *

*■ *•» • /  9



In  our- opinion, t h e  h o ld in g : ofT th e  l e a r n e d  tax i n g  o f f i c e r  

w h o lly  f a i l e d  to appreciate- th e  d e c is io n  o f  the- ap p eal b y  t h i s  

Court to the e f fe c t  t h a t  d e c l a r a t io n  regarding- e n title m en t  

to a re p o sse ss io n  certificate-  w ould be a g a in s t  the i n t e r e s t s  

o f  persons or a u t h o r it ie s  who w ere  n o t  b e f o r e  the  C o urt*

C e r ta in ly  Sure House W hich  i s  on p lo t  T Bomba Koad i s  such  

an in t e r e s t  o f  persons who w e r e  not b e fo r e  t h e  Court and  there 

fore  i t s  value  could n o t  have- b e e n  taken  in to  account fo r  

purposes o f  taxation, o f  c o s t s *  T h is  the l e a r n e d  judge fo u n d  

to be- erroneous and w e a g r e e  w ith , h im *

I t  i s  a p it y  th a t  the  v a lu e  upon w h ic h  the  ta x in g  o f f i c e r  

allow ed  in s tr u c t io n  fe e  o f  S h s  * 7 0 , 0 0 0 , 0 0 0 / =  was the v a lu e r s  

ag g reg a te  value- o f  a l l  t h e  p r o p e r ty  on the two plots  ( i n c l u s i v e  

of new d e v elo p m en ts )*  H e n c e  h e  e x a g g e ra te d  the v a lu e *  V a lu e  

can b e  and  is  o fte n  ta k e n  in t o  ac co u n t  d u r in g  taxatio n  b u t  i n  

th is  c§se  that could not a n d  s h o u ld  n o t  h av e  been the  m ethod*

We have fu l ly  c o n s id e r e d  the  argum ents b y  Hr* Byenkya
\

and by M r* Ssekand i on th e  d e c i s i o n  made by t h is  Court in  

the a p p e a l*  We are p e rsu a d e d  by  the argum ents o f  ^ *  S s e k a n d i  

to the e f fe c t  that the d e c i s i o n  o f  t h is  C o u rt  concerned th e  

correct in te r p r e ta t io n  o f  s e c t i o n  1 ( 1 )  (c ) o f  the Act in  

r e la t io n  to the s u it  land.- The  C ourt d e c la r e d  the Btatus  o f  the 

a p p l ic a n t  in  r e la t io n  to t h e  s u i t  l a n d *  By  that d e c is io n  the  

a p p l ic a n t  became "fo rm er  o w n e r s "  w it h  the consequence  t h a t  the  

a p p l ic a n t s  can lodge  a p p l i c a t i o n  fo r  r e p o s s e s s io n *

* * • « / TO*



Thus i n  the s u i t  b r o u g h t  i n  the- High. C o urt  the applicant*:® 

prayed  fo r  the  fo llo w in g 1 c le c la ra to ry  o rd e rsr

( i )  The  E x p r o p r ia te  Bropeirtd.es- A.ct* "T982 a p p lie d  t o  thee 

property-

( i i )  The appli&nts- w e r e  en.td.tled. to- a  aertificxte-  o f  

re p o ssessio n ;; a n d

( i i i )  A. perm anent i n j u n c t i o n  r e s t r a i n i n g  the r e sp o n d e n t  

from i n t e r f e r i n g  w it h  t h e  s u i t  land-

The s u i t  was d ism isse d -  U p o n  a p p e a l  to t h is  C ourt th e  

p r in c ip a l  ground o f  a p p e a l  w h ic h  th e  C o urt  uph eld  was th a t  the- 

learn e d  t r i a l  judge e r r e d  ijl  law  i n  f in d in g  that the E x p r o p r ia t e d

- r cpcrtlea Act ,  '-oil did, a c t  a p p l y  to th e- suit  land-

I3- h is  ju d g m e n t  in . C i v i l  A p p eal No- 2 1 / 9 5

(R e g iste re d  T ru stees  o f  Kanroala Institute-  Vs- D .A«P-  C u s to d ia n  

B o a rd ) W am buzir C- J"-,. c o n c l u d e d  h i s  ju a g a e n t  in. the  f o l l o w i n g  

w o r d s : —

I n  my ju d g m e n t  the s u i t  

property  i n  the case- b e fo r e  

us cornea w i t h i n  t h e  p r o v is io n s  

o f  s e c t i o n  1 ( 1 )  ( c )  o f  the 

E x p r o p r ia t e d  P r o p e r t i e s  Act,.

1982 and i t  f o l l o w s  that  s e c t io n  

1 (2 )  (b )  o f  the- A c t  a p p lie s  to 

c o n t in u e  i n  fo r c e  t h e  e x p ir e d  

le a s e  u n t i l  the p r o p e r t y  i s  

d e a lt  w it h  u n d e r  t h e  A c t *

I  w ould  t h e r e f o r e  v a llo w  the 

a p p e a l  and  s e t  a s i d e  the judgment 

and D e e r e *  o f  t h e  H ig h  G ourt 

and s u b s t i t u t e ' t h e r e f o r  a  

d e c l a r a t io n  t h a t  t h e  E x p ro p ria te d  

P r o p e r t ie s  A ct ,. 1982  a p p l ie d  to the 

s u i t  l a n d *



- It: w a s  n o t  show n t h a t  the- 

r e s p o n d e n t  h a s  th e  power- or- le g a l  

c a p a c it y  t o  g r a n t  a: r e p o s s e s s io n  

c e r t i f i c a t e *  A c c o r d i n g !  would 

decline- to g i v e  ec d e c la r a t io n  

regarding- e n t i t l e m e n t  to a. r e 

possession- c ertific a te -  w h ic h  may 

b e  a g a in s t  the- i n t e r e s t  o f  persons 

or- authorltiets  who- a r e  n o t  a  p a rty  

t a  th»«e- p r o c e e d in g s * .'*

In  h is  concurring- judgm ent P l a t t  r iT-S'-C*. p a t  page 15  o f  his
.. „ i *?»

judgm ent stated  t h a t r —

"" T u r n in g  then, to th e  d e c l a r a t i o n  

' sought;: I  w o u l d  g r a n t  th e  f i r s t  

d e c la r a t io n  t h a t  s e c t i o n  1 ( 1 )  (c ) 

a p p l ie d  to t h e  p r o p e r t y .  I  would' 

n o t  w ish  to  fe tte r " the K i n i s t a r 'a  

d isc retio n : whether- or- n o t  to order- 

posaession . in. c a s e  o t h e r  c o n s id e ra tio n  

s t i l l  ap p ly  - I  w ould  t h e r e fo r e  

a l lo w  the  a p p e a l  r I  w ould  s e t  a s id e  

the- . ju d g m en t  a n d  d e c r e e  o f  the H igh  

C o u r t ,  a n d  s u b s t i t u t e  t h e r e fo r  

judgm ent f o r  t h e  P l a i n t i f f  f o r  the 

f i r s t  d e c l a r a t i o n  sought*. I  would 

l e a v e  open t h e  s e c o n d  d ec la ra tio n - ’*'

From the fo r e g o in g  w e  think : w i t h  r e s p e c t  th a t  P latt* . 

J . S . C .  was p a r t ly  c o r r e c t  i n  h i s  r u l i n g  when he h e ld  

that the issue  b e fo r e  th«- C o u r t  d a r i n g  th e  hearing;- bf th «  

su b sta n tiv e  ap p e a l  was i n t e l l e c t u a l * .  Vie. t h in k  th a t  he 

d id  no t  err  in  p r in c ip le  w h en  h e  h e l d  th a t  the value  

o f  the  s u it  p rop erty  was n o t  a  p r o p e r  b a s is  fo r  t a x a t io n  o f  

c o s t s *  He had c o n s id e re d  a l l  a s p e c t s  o f  t h e  re fere n c e  

b e fo r e  him  and s ta te d  i n  h i s  ruling- t h a t :  —

H a v in g  c o n s id e r e d  the arguments o f  

both s id e s  r I  w ou ld  ag ree  that the n a tu r e  

im portance a n d  d i f f i c u l t y  o f the appeal 

c a lle d  f o r  s p e c i a l  co n sid era tio n * .

I  would n o t  a g r e e  t h a t  the amount In v o lv e d  

in  the a p p e a l  c o u ld  p r o p er ly  thke into  

account t h e  v a lu e  o r  p r e s e n t  day value*

The C u s to d ia n  w as  adamjmt th a t  he d id



n o t  hold: t h e  p r o p e r t y *  T h e  owner- o f  the 

new develop m ent  w as  n o t  b e f o r e  the C ourt*

The Prisoner O f f i c e r s  who haiHtaccupied 

the p a r t  o f  the  b u i l d in g - fa.ci.ng’ Bugan-da.

Road were- n o t  b e fo r ®  the- C o u r t *

O f  c o u r s e ,  t h e  n a tu r e  o f  th e  proparty  

of the T r u s t e e s  wan c o n n e c te d  to the 

fundam ental i s s u e  c o n c e r n in g  &i propriation. 

but i t  was n o t  a  question , o f  t r a n s fe r r in g  

t i t l e  as- y e t .  I t  was th e  i n t e l l e c t u a l  

argum ent w h e t h e r  the propeirty w hich  the 

T ru ste e s  l o s t  i n  1972. c o u ld  b e  covered by 

the A ct  o f  1 9 8 2  th a t  was param o unt . The 

Supreme C o u r t  d e c id e d  t h a t  t h a t  le a s e h o ld  

prop erty  c o u l d  b e  c o v e r e d  b y  th e  various 

su b s e c t io n s  o f  s e c t io n  1 o f  the  Act o f  1982 .  

The C ourt i n  t r u t h  h ad  no power- to go 

fu rth e r ,, w it h o u t  d e c i d i n g  m atters c o n c e rn in g  

persons o r  i n s t i t u t i o n s  n<at be fora the 

' C o u rt*  I t  i s  c le a r  t h a t  t h e  "amount in v o lv e d '1 

wae not the  a c t u a l  v alu e  o f  the- combined p lo ts  

as they a r e  t o d a y .  I t  i s  a ls o  c le a r  that the  

T a x in g  O f f i c e r  w ould  fac e  same d i f f i c u l t y  in  

c o n c e p t u a l is in g  the amount in v o lv e d , and one 

. - must s y m p a th is e  that  the arguments in  th is  

Court h ave  b e e n  perhaps r a t h e r  broader 

than w ere  p r e s e n t e d  to h im *  N everth eless  

I  h a v e  r e a c h e d  the c o n c lu s io n  that the 

in s t r u c t io n s  fe e  was m a n ife s t ly  excessive- 

as p r o c e e d in g  upon  the w ro n g  p r in c ip le  o f  

a s c e r t a i n i n g  the  a c t u a l  v a lu e  o f  the  

property  t o d a y . "

We think  with r e s p e c t  t h a t  on the fa c ts  o f  the case the 

le arn e d  judge  was r i g h t .  He  was a c t u a l l y  sum m arising the 

re s u lts  o f  the ap p e al  w h ic h  the  le a r n e d  t a x in g  o f f ic e r  had  

m isu n d e rsto o d .

M r .  Byenkya, s ta ted  t h a t  the a p p e a l  was o f  g r ea t  p u b l ic  

im p o r ta n c e . We accept t h a t  t h e  a p p e a l  was o f  some p u b lic  

im p o r ta n c e . However i t s  im p o r ta n c e  i s  l im it e d  to one p o in t  

of law nam ely the i n t e r p r e t a t i o n  o f  S .  1 ( 1 )  (c )  w ith  r e g a r d  

to the s u i t  l a n d .  F u r th e r  we t h in k  t h a t  the a p p eal  was n o t  

too com plex nor did i t  p r e s e n t  more than  norm al d i f f i c u l t y  

nor in d ee d  did  i t  in v o lv e  e x c e p t i o n a l  r e s p o n s ib i l i t y  w hich



/  ■ : ' 

in: e f fe c t  i s  w h ^ t  H r ,  Byenkya sought  to p la c e  on. i t  b « f o r »  

us so as to a t t r a c t  a  h ig h  fee-

W ith  r e g a r d  to placing- monetory value  to the- s u b je c t  

m atter of l i t i g a t i o n  ,  Mr-* S se k a n d i  contended in  e f f e c t  t h a t  

since  in  the s u it ,,  value- was; n o t  the s u b je c t  m atter  o f  . 

l i t i g a t i o n ,  value  c o u ld  n o t  be  used fo r  taxatio n  p u rp o se *

He supported th e  r e a s o n in g  o f  the le a rn e d - ju d g e ,, a  p o r t io n  

o f  which we h av e  j u s t  re p ro d u c e d  a b o v e , and contended  fu r t h e r  

that i t  would be w ro n g  to u se  in a p p l ic a b le  p r in c ip le s  to the  

facta o f  th is  c a s e *  He a r g u e d , and. we a g a in  agree  w ith  him ,, 

that  the r u l in g  i n  A tto rn e y  G e n e r a l  V s *  Uganda Bl a n k e t  

M anufacturers (1 9 7 5 )  L t d  (s u p r a )  is  d is t in g u is h a b le  on the facts-  

Ine- d e c is io n  o f  t h is  Court- on a p p e a l  i n  Uganda B la n k e ts  c a se  

f in a l l y  decided, t h e  c a s e  and gave p r o p r ito r y  r ig h t s  to w in n e r s  

in  the a p p e a l*  The- B la n k e t s  M anufacturers  had sued  Governm ent 

and obtained  d e c la r a t io n  th a t  Uganda B lankets  M an u factu rers  Ltd  

(1 9 7 3 )  Ltd  were the r i g h t f u l  owners o f the bu sin ess  p r em ise s , 

the fa c to r y , the a s s e t s  and  p r o p e r t ie s  w hich  i t  had taken  over 

d u r in g  1973- In  owr v iew  th at  i s  an im portant d iffe re n c e -  

In  the subst.-.ntive a p p e a l  o f  the a p p lic a n ts  we have a lr e a d y  

s ta te d  that th is  C o urt  d id  no t  go that  f a r *  The C o urt  d e c l in e d  

to give f u l l  p r o p r ie t o r y  r ig h t s  to the a p p lic a n t  when W am buzi, 

C .J - r declared  (page  11 o f  h i s  ju d g m en t ),, t h a t :—

" I t  was n o t  show n that the respo ndent  

has the  pow er or l e g a l  c a p a c it y  to 

grant a r e p o s s e s s io n  c e r t if ic a te -  

A c c o r d in g ly  I  w ould  d e c lin e  to give 

a d e c l a r a t io n  r e g a r d in g  e n titlem en t  

to a r e p o s s e s s io n  c e r t i f ic a t e  w hich  

may be a g a in s t  the in t e r e s t  o f  person^ 

or a u t h o r i t ie s  who arc. not a p arty  to 

these p r o c e e d in g s - "



Mr.- Byenkya a t t a c k e d  t h e  r u l i n g  o f  the judge  Ter- h o ld in g ; 

that the  v alu e  o f  the' s u i t  l a n d  was n o t  a  p r o p er  b a s is  far

ther taxatio n  o f  c o s t a *  As we h a v e  o bserv ed  the  le a rn e d  judg®  

gave h is  reasons fo r  so holding-.. We have a lr e a d y  re p ro d u c e d  the  

passage c o n t a in in g  th o se  r e a s o n s ®  We jSee no reaso n  to h o ld  

that the learn ed  judge  e r r e d .

The a p p lic a n ts  d id  n o t  attem p t  when v a lu ia g  th e  s u i t  

land to value  the  pre—1 ^ 7 2  developm ents  s e p a r a t e ly  from 

the  p o st—1972. developm ents®  I t  was in. th a t  r e s p e c t  u n f a ir  

on the p a r t  o f  the  a p p l ic a n t s  to c r i t i c i s e  t h e  learned  ju d g «  

for not o r d e r in g  fox' t a x a t io n  to h e  b a sed  on separate  v a lu a t io n ®  

In  any case  this  v>aa u n n e c e ssa ry ®  _ Sven. i f  se p a ra te  v alues  

were made,, we th in k  th at  t h a t  w ould  not on th e  fa c ts  have 

a ffec ted  the d e c is io n  o f  the ju d g e  on the m atter®  A s /m a t t e r  

| o f fact  as the passage  we- h a v e  quoted  shows r the judge  was aw are  

that there  were o ld  b u i l d i n g s  ( o f f i c e r s ’ M ess ) b e fo r e  1572.®

We are s a t i s f i e d  that th e  l e a r n e d  t a x in g  o f f ic e r  m is d ir e c te d

j

him.self in  r e l y i n g  on the v a lu e  o f  the property  in c l u d in g  

developm ents made by p erso n s  who w ere no t  p a r t y  to the  su it®

We have  a lr e a d y  s t a t e d  th at  in  a p p ro p r ia te  cases  v a lu e  

o f  the s u b je c t  m atter can  b e  a b a s i s  f o r  the t a x a t io n  o f  &  

b i l l  o f  costs®  But in  our- v iew  we r e p e a t  that  the  d e c is io n  

in  t h is  case  i s  such  that  v a lu e  cannot  nor could  i t  be a b a s i s  

fo r  ta x a t io n  o f  the in s t r u c t io n  fee®

We th ink  that  the l e a r n e d . ju d g e  p ro p erly  a p p lie d  the 

re lev a n t  p r in c ip le s  to the  m atter  b e fo re  him and a c c o r d in g ly  

grounds (a )  and (b )  must f a i l ®

»® ®• / 1 5 ®



15

Ground: (c ) s t a t e s  thats :— •

"The- l e a r n e d  ju d g e  e r r e d  lax P r in c ip l e  

when lie a t te m p t e d  to se p a ra te  develo p 

ments o n  t h e  l a n d  from t h e  ownership 

o f  t h e  l a n d  and  f u r t h e r  f a i l e d  to 

d i s t i n g u i s h  p o sse ssio n , from ow nership"'

The le a se h o ld  i n t e r e s t  w h ic h  t h i s  C o u rt  d e c lared  to  b e

covered by S,(l)j\ j(c) i s  d e p en d en t  o n  d e c is io n  o f  M in is t e r

o f  F in a n c e . In  v iew  o f  th e  c le a r  p r o v is io n s  o f  S ,  T o f  th e  A ct

we th ink  that t h is  c r it is c is n r  o f  t h e  ju d g e  has  no b a s is ..

jthe
U n t i l  the a p p l i c a n t  r e p o a s e a a / 's u i t  l a n d  t h e i r  le a s e h o ld  

in t e r e s t  remain in  the n a t u r e  o f  "fo r m e r  o w n e r s " .  The Ie e s e h c l d

in t e r e s t  has a c t u a l l l y  n o t  been, t r a n s fe r r e d , to the  a p p lic a n ts *

In  the passage  w e  h a v e  r e p r o d u c e d  e a r l i e r  th e  le a r n e d  

judge stated  th a t :-  •. ...

the  n a t u r e  o f  th e  property  

of the T r u s t e e s  w as connected  to 

the fu n d a m e n ta l  i s s u e  c oncern ing  

( e x p r o p r i a t i o n ) f  but  i t  was not a 

qu e stio n  o f  t r a n s f e r r i n g  t it l e  y e t .

I t  was t h e  i n t e l l e c t u a l  argument 

w hether  the  p r o p e r t y  which the 

T r u s t e e  ( s i c )  l o s t  in  1972  could be 

covered  b y  the  A ct  o f  1^82  that was 

pa ram o u n t . The Suprem e C o u r t  decided  

that th e  le a s e  h o l d  p r o p e r ty  could 

be c o v e r e d  by  the v a r io u s  subsectio ns  

o f  s e c t io n  1 o f  t h e  A ct  o f  1982V*

Here the  le arn ed  ju d g e  c o r r e c t l y  sum marised t h e  d e c is io n  

of th e  C o u r t , In  our v i e »  t h a t  i s  a  f a i r  in t e r p r e t a t io n  o f  th e  

decree which, the  a p p l ic a n t s  g o t  from  h h ia  C o u r t , T h e  le a r n e d

judge d id  not th ere fo re  a tte m p t  to s e p a r a te  the le a s e h o ld  from 

the prop erty  thereon a s  s u b m itt e d  b y  M r ,- B y en ky a , T h is  ground



m ust therefore  f a l l *  Ire the* r e s u l t  ground. Cd) i s  M ®  ircwlatvauxt.

I'

4 Ground (e ) states- t h a t  s'— * , .

"T h e  l e a r n e d  ju d g e  erred  i n  

f i n d i n g  th e  f a c t s  o f  P a t r ic k  

Makumbi V s *  S o la  E l e c t r ic  

L td  r e le v a n t * ."

Mr* Byenkya. made some fo u r  d i s t i a a t i o n s  between the 

M akum bi'a  case and the d e c i s i o n  o f  t h i s  C ourt in  the a p p e a l  

by the ap p lican ts  in  t h is  Court*- I t  i s  accep ted  that the  

a p p e a l  in  Makum bi'a  c a se  w as  in t e r l o c u t o r y  and th at  the 

h e a r in g  o f  the ap p eal i t s e l f  was b r i e f *  B u t  that i s  s u b s t a n t ia l l y  

___ what the d if fe r e n c e  b e tw e e n  the two c a s e s *  The other d i f f e r e n c e s

a re  a r t i c i a l .  For i t  i s  d i f f i c u l t  to in t e r p rete  the d e c is io n

w | cV''"1’ ....  ^ e  Court in  the p r e s e n t  case  as c o n fe r r in g  t i t l e  r a t h e r
£ 'f^ “ —— ! - -

than as m aking a d e f i n i t i v e  pronouncem ent on a p o in t  o f  l a * *

In  th at  sense the d e c i s i o n 'o f  the ap p e al  i n  this  case  can n ot  be 

on a l l  fours w ith  the d e c i s i o n  in. Uganda B la n k e t 's  case because  

in  the l a t t e r  case  t h e r e  w as a d e f i n i t e  d e c is io n  on p r o p r ie to r y  

in te r e s t s  and those i n t e r e s t s  w e r e  q u a n t i f ie d  i n  money terms
J

w hich  provided a b a s is  fo r  the t a x a t io n  o f  in str u c t io n  f e e .

We are  therefore  of the  o p in io n  t h a t  th ere  are mot* s im i l a r i t i e s  

between the d ec isio n  i n  H a k u m b i 'a  case and  the p resent  case  than  

there are between B la n k e t  M a n u fa c tu r e r s  case and the p r ese n t  c ase . 

Ground (e )  must th e r e fo r e  f a i l *

The l a s t  ground ( f )  s t a t e s  t h a t : —

"The award o f  the l e a r n e d  judg e  was 

in  a l l  t h e  c ir c u m s ta n c e s  o f  the case 

m a n ife stly  i n a d e q u a t e »'*

M r, Byenkya su b m itte d  t h a t  the  a p p e a l  in  th is  case  was 

among the most im portant a p p e a ls  l a s t  year and a locus c la s s ic u s  

in  that  i t  a ffe c te d  an e n t i r e  A s ia n  Community as owners o f

. . ./ 1 7



i&o&v. corasr estates ;: t h a t  p r o p e r ty  in. the s u i t  i s  substartfc£asXs 

th at  the case  o ve rtu rn ed  L u ta y a  ffs. Gandcsha. (7 9 8 6 )  HCB. hS  

and that t h is  case- j u s t i f i e d  a  h ig h e r  a w a rd  o f  in s tr u c t io n . f e e .

M r . S se k a n d i  c o u n tered  i n  e f f e c t  th a t  the learned; judge- 

con sid ered  a l l  r e le v a n t  fa c t s  a n d  p r in c ip l e s  b e fo re  h e  r e d u c e d  

the award o f  the in s t r u c t io n  fee;- t h a t  i t  i s  ir r e le v a n t  w hether ' 

other people sre  taking- a d v a n ta g e  o f  th e  d e c is io n  o f  t h e  Court, 

in  th is  case- , ' „

In  our view  the le a r n e d  .jud-ge c o n s id e r e d  a l l  th e  r e le v a n t :

• * **{ C ■

facts  to this  case and a p p l i e d  the  r e le v a n t  p r in c ip le s  i n  hiar 

ruling-. The d e c is io n  o f  the  a p p e a l  i n  t h i 3  case i s  c e r t a i n l y  

of public  im portance bur t h a t  i s  o n ly  one a sp e c t  o f  t h e  m a t t e r

to be c onsid ered  in  a w a r d in g  i n s t r u c t io n  fee*.

In  terms o f  paragraph  9 .(2 )  o f  the t h i r d  schedule- to  th e  

ru le s  - -

"The  fee to be  a llo w e d  fo r  in s t r u c t io n s  

to ap peal o r  to jjppoci' an a p i c a l  s h a l l  

be such sum an the t a x in g  o f f i c e r  sh a ll  

consid er  r e a s o n a b l e ,  h a v in g  reQ ard  to the 

if.nunt in v o lv e d  in the a p p e a l  it s  n a t u r e , 

im portance anri d i f f i c u l t y , ,  the in t e r e s t  

of the p a r t i e s ,  the o th er  c o s t s  to bet- 

a llo w e d , the  g e n e r a l  conduct o f  the   ̂

p roceedings  , the fu n d  or p e r s o n  to .bear 

the costs and  a l l  o th er  r e le v a n t  c ir c u m sta n c e s” '

Ovdr a l l , ,  ’.ve think  t h a t  tho ugh  the aw ard  by  the l e a r n e d  

judge is  on the lower s i d e , ,  we a r e  n e v e r th e le s s  s a t i s f i e d  t h a t  

i t  is  not so low :.s to w a r r a n t  o ur  in t e r fe r e n c e  e s p e c ia l l y  a in c i... 

th«* r u l in g  by the learn e d  ju d g e  was n o t  based, on wrong- p r i n c i p l e  

or bad p o l i c y .  Ground ( #  f a i l s  .



Consequently  we f i n d  no m e r it  i n  this" reference- a n d  

the- same is  d is m is s e d  w i t h  c o s t s  to the respondent*.

S J m
Dated  a t  Mango t h is  -Sc day  o f
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