REPUBLIC OF Uganpa

Nz IN THE SUPREME COURT OF UGANDA

AT MENGo

(CRAM: MANYINDO, AG,, D.C,J., PLATT, J.S.C., TSEKOOKO, J.s.c.,)

CIVIL APPEAT, NO. 8 or 1994
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The appellants are Co-operativye Societies rziéstered under
the Co-operative Societies“Statute, 1993\ The Respondent is

8 Co-operative Union to wWhich, as the Pleadings apg the record ef
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the Courl below shows;the appellants are gffliated under the -
provisions of the samé statute. Because of such relationship,
the appellants were individually obliged to sell and did sell
Cotton to the respondent for which the respondent failed to pay.
The appellants instituted action in the High Court to enforce
payment of the money by the respondent. When the Case came

up for hearing in the High Court,-Counsel for the respondent
raised a preliminary obJéction t; the effect that in view ef the
Provisions of S$.72 of the Co-operative Societies Statute 1991\
the suit was premature ag the subject matter of the suit should
have been referred to arbitration in the first instancc;ﬁhe
learned trial Judge upheld the preliminary objection and dismissed

the suit, Hence this appeals
The grﬁund of appeal state that:-

"The learned trial Judge erred in law in
holding that the suit was incurably
irregular as not conforming with the
Provisions of S.,72 of the Co-operative
Societies Act, 1991,."
Counsel for the respondents did not apprear during the hearing
of this appeal and therefore the appeal was heard exparte.

In that regard the Court has not had the behefit of the viewsof the

respondenﬁaon the provisions of the relevant law.

Before us Mr, Ckalang¥, Counsel for the appellant(who represented
the same party in the Court belowfvirtually repeated the afguments

he put forward in that Court,

The gist of the arguments is that by virtue of Article 83
of the Constitution of Uganda ang Se37 . of the Judicature Act,
1967, the High Court of Uganda had not been divested of its original

Jurisdiction to triji disputes referred to in section 72(1) of the

Statute. According to learned Counsel;as I understand him,arbitration
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proceedings are alteznatlre to a trial by the High Court.
Learned Counsel cited DaV1d Kayondo Vs. The Co-operative Bank
(U) Ltd (Supreme Court Civil Appeal No. 10 of 1991) (1992)2
V.L.R. 119 and PYX Gramite Co. Ltd Vs Ministry of Housing and
Local Government and others (1959)2A11 E.ReI. to support his

arguments on ouster of jurisdiction.

I do not ﬁccept the view that arbitration proceedings are
Just an alternative method of dispute resolution to a trial by
High Cotrt of disputes mentioned in section 72 (1) of the Statute.
In my considered éiew, the Co-operative Societies Statute 1991
like its preducessor .Acts, is a special law which governs the
relationship between individual; or ;roup ﬁembers of Co-operative

Societies. The institution of Co?operatives is peculiar institu-

tion in our Societ%ﬁ?. The Co-operative Societies Statute 1991, is
supposed to deal with peculiarities of the Co-operatera and cone of
such peculiarities is to promote resolution of disputes as Cheaply

as possible. This is obvious from the provisions of section 75

which states:-

"A party to a dispute under section 72

of this Statute shall not engage a legal
representative before arbitrater(e) save
on a reference to the Court on a point
of law or on appeal from a decision of
the Board under Section 74 or at the
filing of the award to the Court."

The exclusion of lawyers in arbitrations under the Statute
is intended to minimize costs as well as to exclude technicalities
attendant to High Court litigations. In that regard I think the
original jurisdiction of the High Court wgs deliberately pregluded
by section 72(1)., I ghink that some aspects of the case of Lukgnya
Ranching Vs. Kavoloto (1970) E,A, 414, itself a Kenyanp case
dealing with a similar Kenyan Co=-operative Societies Act provision,

support my view. (see page 417 paragraphs A to B, page 419 paragraph

G and page 420 paragraphs H) . LA)‘i%x L%f ﬂ ti«AA“Ei tt%ﬁif
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Section 72(1) is under the heading "Settlement of Dispute,™

Tha- i t states:-

7 D)L 1 any dispute tomekimg the business
# of a registereg Bociety arises,

(a) among the members, past members and
persons claiming through members,
pPast members ang deceased members; or

(b) between a membess, past member or person
claiming through a member, past member
or deceased mentber, md the Society, itg
committee or any officer or past officer
of the society; or

(i? =
() between the Society and any other registered
Society,

Such dispute shall be referred to an arbitratfgn.
or arbitrators for decision,"”

In this cage Paragraph (d) is pertinent. I think that the

tenor of the provisions of the whole of section 72 shows that

e
disputes such as the one inﬂpresent appeal should be Primarily

a subjectéer of arbitration. If that were not seo the Provisions

of §3§%§%§ (15) which stat§s that:-

"Notwithstanding the provisions of this
section, any debt arising out of _
embezzlement, loss of cash or misappropriation

of a Co-operative Society's funds, shall 3
not be the subject of settlement by a;{u)frﬁjxiwt-64¢z—$hﬁle&a
r%g¢ygjlbﬁ e arbitraterfs) tg a competent Court for
h settlement!
Wwould be meaningless, In my view the existénce of subs. 15
shows that all other disputes Stipulated in sub section (1) of
Rt

of embezzlement, lossiof cash or misappropriation Should be tried

by ordinary Courts.
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In my view, the High Court eéXercises only appellate
Juridsiction in disputes under Se72 (1) except where arbitrators
refer a point to the High Court under Se 72(@) (c) orS: 72 (42)

diminish The Lhapp4€‘ﬁf
Therefore S.72 does not Sof the pravisions of Article 83 of

the Constitution or Se3 Of the Judicature Act, 1967,

Again I think that the learned judge should have struck

out the plaint as bprayed by Mr. Natsomi rather than dismissing it,

For the reasons I have endeavoured to give, I woulg dismiss
this appealsI would however, substitute the dismissal orderwlth
an order that the plalnt be struck out. I would award to the

respondent the costs of @his appeal,

Dated at MEngO this oe )I%:oocoo. day of -....-'...'.‘. Seoe 1994!
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IN THE SUPREME COURT OF UGANDA

AT MENGO

CIVIL APPEAL NO. 8/94

BETWEEN

KAMEKE GROWERS COOP. SOCIETY ITD. ::::::::::::  APPELLANTS
AND SEVEN OTHERS

e VERSUS
NORTH BUKEDI COOP. UNION fifiiiiziriiiziiiiz: RESPONDENT

JUDGMENT OF PLATT, J.S.C.

This is an interlecutery appeal, cencerning the

question whether section 72 of the Cooperative Secietiag

Statute (NO. 8 of 1991) ousted the Jurisdiction of the

Court in favour of arbitration. The relevant words of the
section are that the pa{ties "shall" refer their disputes

to arbitration., The di;putes concerned, are described in
that section, and this case falls under section 72 (1) (d) ¢
of the Statute of 1997,

Section 72 follows section 73 of the previous Cooperative
Secieties Act NO. 30 of 1970,Jyhé§'exactly the same provision

may be found: the parties "shall" refer disputes described

therein to arbitration. Section 73 was the subject of g

considered opinion of this Court in DAVID KAYONDO Vs THE

COOPERATIVE BANK (1992) Civil Appeal NO. 10 ef 1991

(unreported), in which it Wwas very clearly held that the
word Y"shall", though apparently mandatory, was not sufficient
to oust the jurisdiction of the'Court. Further express
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Provisions were required to make it mandatory, for the
parties to refer their disputes to arbitration, as
against the Constitutional unlimited powers of the High

Court,

The learned Judge was quité aware that the wvital
provisions of sections 72 and 7?3 were similar: but he thought
there was a distinetion. The Appellants argued that there

was No such distinction, and that DAVID KAYONDO's case still

governed the matter.‘hl entirely agree with the Appellants,

The learned Juage delivered himself of the following

reasoning:-

"Although the new section is
materially similar to the old :
section, there is one basic il
difference with regard to
settlement of disputes, in
the 0ld law disputes were to
be referred to the Registrar
for settlement and he had
discretion to appoint an
arbitrator or arbitrators,
but the new law makes it
mandatory to have the
matters directly referred to

BrbItRaboPE, P, cas s,

The learned Judge had pointed out that the dispute 7
in this matter fell within section 72 (1) (d) as being a ¢
dispute between two societies, I would, with respect, agree.
But the "mandatory" provision, as the learned Judge thought,
in section 72 - namely, the word "shall"y - is the same as '
in section 73. The methods of coming before arbitrators
are merely machinery. The question solely relates to the
provision "shall." That is the operative word which brings

into play the machinery provided, or which does not
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necessarily bring that machinery into play.

In the result, it is clear that the opinion of this

court in DAVID KAYONDO!s case applied with full force. *

The machinery is not a ground for distinction. The learned Z

Judge was bound by DAVID KAYONDO!s case, and should have

held that section 72 had not ousted the jurisdiction of
the Court,.,

Now that the mattery has been raised again, we have

paused to reflect upon the decision in DAVID KAYONDO's

case, The Cooperative Union concerned did not appear

to grgue in opposition to the Appeal. It has not asked
this Court to review that’ decision. It follows thab

this Court should follow its previous decision. I am
indeed happy to do so. Had the legiétrature wished to
cause the parties to go to arbitration in the first place,
it could easily have said so. The authorities such as

PYX GRANITE CO. ITD Vs MINISTRY OF HOUSING AND LOCAL

GOVERNMENT AND OTHERS (1959) 3 All. E.R. 1; LONDON HOSPITAL

Vs JACOBS (1956) 2 All, E.R. 603; show that with special

provisions arbitggtién can be made mandatory. But the

Courts must jealbusly guard against provisions, which

require resort to a procedure, which the parties might é
think oppressive gﬂa or unsatisfactory, in the circumstances

of their case. They may wish to test a point of law

directly 1n Court. Reviewing the matter, it seems to

me that, whilst the Act encourages arbitration, it - does

not make it mandatory, and the party who wishes still

to zo to Court, may do so,
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Accordingly, I would allow bhe Appeal, and I would
set aside the ruling of the learned Judge, whereby he
dismissed the suit under Order 6 Rule 28 of the Civil

Procedure Rules, I would return the record to the High

Court to continue with the hearing of the suit. The
costs of the appeal, and such costs as were incurred in
the High Court, relagihg to the pfeliminary point, which
has now been overruled, I would award to the Appellants

in any event.

Delivered at Mengo, this ...}?Y?. ay of ...P???????;..,. 1994,
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JUSTICE OF THE SUPREME COURT.



IN THE SUPREME COURT OF UGANDA
AT MENGO

CIVIL APPEAL NO. 8/94

BETWEEN

KAMEKE GROWERS COOP, SOCIETY ILTD. ffisitiii: APPELLANTS
AND SEVEN OTHERS
VERSUS

NORTH BUKEDI COOP, UNION BB E e RS O RO e 0 RESPONDENT -

JUDGMENT OF MANYINDO, D,C.J.,

I have read the judgment.of Platt, Justice of the
Supreme Court, in draft and I agree that the appeal must
succeed for the reasons stated in his judgment., The resal
question is whether section 72 of the Cooperative Societies
Act has ousted the original jurisdiction of the High
Court. The law-%n ouster of jurisdiction seems to me to

be settled., It is,as this Court pointed out in Kayondo Vs

The Cooperative Bank (U) Limited, Civil Appeal No. 10 of

1991] that for a statute to oust the jurisdictionm of the

High Court it must Say so expressely,

Section 72 referred to above has not expressely
excluded the jurisdiction of the High Court and so the
provision in Article 83 (1) of the Constitutions and
section 3 of the Judicature Act giving the High Court
unlimited Jjurisdiction in civil and eriminal matters, subject

to any written law must Prevail.
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In the result the appeal is allowed with costs,

The case is remitted to the trial Judge to determine

it on the merits,

Dated at Mengo, this .1%PR 4., or .. December
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DEPUTY CHIEF JUSTICE




