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THE REPUBLIC OF UGANDA 5 

IN THE SUPREME COURT OF UGANDA AT KAMPALA 

 

[CORAM: KATUREEBE, CJ; ARACH-AMOKO, MWANGUSYA, OPIO-AWERI, TIBATEMWA-

EKIRIKUBINZA, MUGAMBA, TUMWESIGYE; JJSC] 

 10 

CONSTITUTIONAL APPEAL NO. 01 OF 2018 

 

BETWEEN 

 

 15 

1. MALE MABIRIZI    

2. HON. KARUHANGA & 5ORS      ::::::::::::::::: APPELLANTS 

3. UGANDA LAW SOCIETY 

 

AND 20 

ATTORNEY GENERAL ::::::::::::::::::::::::::::::::::: RESPONDENT 

[An appeal from the majority judgment of the Constitutional Court before 

(Owiny-Dollo, DCJ, Kasule, Musoke, Brishaki, Kakuru (dissenting), JJCC] in 

consolidated Constitutional Petitions Nos.49 of 2017, 3 of 2018, 5 of 2018, 10 of 

2018 and 13 of 2018 dated 26th July, 2018]. 25 

 

Representation 

The 1st appellant-Mr. Male Mabirizi represented himself. 

The 2nd appellants (Honourable Members of Parliament: Gerald 

Karuhanga, Jonathan Odur, Mubarak Munygwa, Allan 30 

Ssewanyana, Ibrahim Ssemujju Nganda and Winnie Kiiza) were 

represented by Mr. Lukwago Elias and Mr. Rwakafuzi and assisted 

by Mr. Mpenge Nathan as well as Mr. Nalukora Elias.  
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The 3rd appellant - the Uganda Law society was represented by 5 

Mr. Wandela Ogalo and assisted by Mr. Moses Kiyemba. 

The respondent was represented by Mr. William Byaruhanga, the 

Attorney General of Uganda, Hon. Mwesigwa Rukutana, the 

Deputy Attorney General and other Counsel from the Attorney 

General’s Department. 10 

 

JUDGMENT OF PROF.TIBATEMWA-EKIRIKUBINZA, JSC. 

Background: 

The brief background to this appeal is that in 2017, Hon. Raphael 

Magyezi, a Member of the 10th Parliament of the Republic of 15 

Uganda, brought a Private Member’s Bill (Constitutional 

Amendment Bill No. 2 of 2017).  

The Bill was brought in accordance with Articles 259 and 262 of 

the Constitution intending to amend Articles 61, 102 (b), 183 (2) 

(b) and 104 (2) and (3) of the Constitution  as well as to implement 20 

some of the recommendations made by this Court in Presidential 

Election Petition No.1 of 2016, Amama Mbabazi vs. Yoweri 

Museveni. The objectives of the said Bill were: 

(i) To provide for the time within which to hold Presidential, 

Parliamentary and Local Government Council elections under 25 

Article 61; 

 

(ii) To provide for eligibility requirements for a person to be 

 elected as President or District Chairperson under Articles 

 102 (b) and 183 (2) (b); 30 
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 5 

 

(iii) To increase the number of days within which to file and 

 determine a presidential election petition under Article 104 

 (2) and (3); 

 10 

(iv) To increase the number of days within which the Electoral 

 Commission is required to hold a fresh election where a 

 Presidential election is annulled under Article 104 (6); and, 

 

(v) For related matters.    15 

At the second reading of the Bill, two separate motions were moved 

to amend the Bill. The first motion was to extend the tenure of 

Parliament and Local Government Councils from five to seven 

years introduced by Mbarara Municipality MP Michael Tumusiime. 

The second motion introduced by Hon. Nandala Mafaabi sought to 20 

reinstate the Presidential term limits.  

On 27th December 2017, the Bill was promulgated into law as 

Constitution (Amendment) Act (No.1) of 2018. 

Pursuant to Articles 137 (1), (3) of the Constitution as well as 

Rules 3, 4, 5 and 12 of the Constitution Court (Petitions and 25 

References) Rules, five Constitutional Petitions challenging the 

validity of specific provisions of the Constitution (Amendment) Act 

(No. 1) of 2018 were filed in the Constitutional Court. All the said 

petitions were consolidated.  

The issues for determination before the Constitutional Court were 30 

as follows: 
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1. Whether sections 2 and 8 of the Act extending or enlarging of the 5 

term or life of Parliament from 5 to 7 years is inconsistent with 

and/ or in contravention of Articles 1, 8A, 7, 77 (3), 77 (4), 79 (1), 

96, 233 (2) (b), 260 (1)  and 289 of the Constitution.  

2. And if so, whether applying it retrospectively is inconsistent with   

and/ or in contravention of Articles 1, 8A, 7, 77(3), 77(4), 79(1), 96 10 

and 233 (2)(b) of the Constitution. 

3.Whether sections 6 and 10 of the Act extending the current life of 

Local Government Councils from 5 to 7 years is inconsistent with 

and/ or in contravention of Articles 1, 2, 8A, 176 (3), 181 (4) and 

259 (2) (a) of the Constitution.   15 

4.  If so, whether applying it retroactively is inconsistent with and/ 

or in contravention of Articles 1, 2, 8A, 176 (3), 181 (4) and 259 (2) 

(a) of the Constitution.     

5.Whether the alleged violence/scuffle inside and outside 

Parliament during the enactment of the Act was inconsistent and 20 

in contravention of Articles 1, 2, 3 (2) and 8A of the Constitution.   

6.Whether the entire process of conceptualizing, consulting, 

debating and  enacting the Act was inconsistent with and/ or in 

contravention of Articles of the Constitution as here-under:- 

(a)  Whether the introduction of the Private Member’s Bill that    25 

led to the Act was inconsistent with and/ or in 

contravention  of Article 93 of the Constitution. 

(b) Whether the passing of sections 2, 5, 6, 8 and 10 of the 

Act are inconsistent with and/ or in contravention of 

Article 93 of the Constitution. 30 
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(c) Whether the actions of Uganda Peoples Defence Forces 5 

and  Uganda  Police in entering Parliament, allegedly 

assaulting Members in the chamber, arresting and 

allegedly detaining the said Members, is inconsistent with 

and/or in contravention of Articles 24, 97, 208 (2) and 211 

(3) of the Constitution.  10 

 (d)   Whether the consultations carried out were marred with 

 restrictions and violence which were inconsistent with   

and/or in contravention of Articles 29 (1) (a), (d),(e) and 

29(2) (a) of the Constitution. 

(e)   Whether the alleged failure to consult on sections 2, 5, 6, 15 

8 and 10 is inconsistent with and/ or in contravention of 

Articles 1 and 8A of  the Constitution. 

(f)    Whether the alleged failure to conduct a referendum before 

assenting to the Bill containing sections 2, 5, 6, 8 and 10 of 

the Act was inconsistent with, and in contravention of 20 

Articles 1, 91 (1) and 259 (2), 260 and 263 (2)(b) of the 

Constitution. 

     (g) Whether the Amendment Act was against the spirit and 

structure of the 1995 Constitution. 

7. Whether the alleged failure by Parliament to observe its own 25 

Rules of Procedure during the enactment of the Act was 

inconsistent with and in contravention of Articles 28, 42, 44, 90 

(2), 90 (3) (c) and 94 (1) of the Constitution. 

  (a) Whether the actions of Parliament preventing some members 

 of the public from accessing Parliamentary chambers during 30 

 the presentation of the Constitutional Amendment Bill No. 2 of 
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2017 was inconsistent with and in contravention of the 5 

provisions of Articles 1, 8A, 79, 208 (2), 209, 211 (3), 212 of the 

Constitution. 

 (b) Whether the act of tabling Constitutional Bill No. 2 of 2017, in 

the absence of the Leader of Opposition, Chief whip and other 

opposition members of Parliament was in contravention of and/ 10 

or inconsistent with Articles 1, 8A, 69 (1), 69 (2)(b), 71, 74, 75, 

79, 82A, and 108A of the Constitution. 

(c) Whether the alleged actions of the Speaker in permitting Ruling 

Party Members of Parliament to sit on the opposition side of 

Parliament was inconsistent with Articles 1, 8A, 69 (1), 69 (2)(b), 15 

71, 74, 75, 79, 82A, 83 (1)(g), 83 (3) and 108A of the Constitution. 

(d) Whether the alleged act of the Legal and Parliamentary Affairs 

Committee of Parliament in allowing some Committee members 

to sign the Report after the public hearings on Constitutional 

Amendment Bill No. 2 of 2017, was in contravention of Articles 20 

44 (c), 90 (1) and 90 (2) of the Constitution. 

(e) Whether the alleged act of the Speaker of Parliament in allowing 

the Chairperson of the Legal Affairs Committee, on 18th 

December 2017,  in the absence of the Leader of Opposition, 

Opposition Chief Whip, and other Opposition members of 25 

Parliament, was in contravention of and inconsistent with 

Articles 1, 8A, 69 (1), 69 (2) (b), 71, 74, 75, 79, 82A and 108A of 

the Constitution. 

(f)  Whether the actions of the Speaker in suspending the 6 (six)    

Members of Parliament was in contravention of Articles 28, 42, 30 

44, 79, 91, 94 and 259 of the Constitution. 

(g)   Whether the action of Parliament in:- 
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    (i) waiving the requirement of a minimum of three sittings 5 

 from the tabling of the Report yet it was not seconded; 

  (ii) closing the debate on Constitutional Amendment Bill No.  2 

of 2017 before every Member of Parliament could debate on the 

said Bill; 

 (iii) failing to close all doors during voting; 10 

 (iv) failing to separate the second and third reading by at 

 least fourteen sitting days;  

 are inconsistent with and/ or in contravention of Articles 1, 8A, 

44 (c), 79, 94 and 263 of the Constitution.   

8. Whether the passage of the Act without observing the 14 sitting 15 

days of Parliament between the 2nd and 3rd reading was 

inconsistent with and/ or in contravention of Articles 262 and 263 

(1) of the Constitution.     

9. Whether the Presidential Assent to the Bill allegedly in the 

absence of a valid Certificate of Compliance from the Speaker and 20 

Certificate of the Electoral Commission that the amendment was 

approved at a referendum  was inconsistent with and in 

contravention of Article 263 (2) (a) and (b) of the Constitution.     

10. Whether section 5 of the Act which reintroduces term limits and 

entrenches them as subject to referendum is inconsistent with 25 

and/ or in contravention of Article 260 (2)(a) of the Constitution.   

11. Whether section 9 of the Act, which seeks to harmonise the 

seven year term of Parliament with Presidential term is 

inconsistent with and/ or in contravention of Articles 105 (1) and 

260 (2) of the Constitution.     30 
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12. Whether sections 3 and 7 of the Act, lifting the age limit without 5 

consulting the population are inconsistent with and/ or in 

contravention of Articles 21 (3) and 21 (5) of the Constitution.   

13. Whether the continuance in Office by the President elected in 

2016 and remains in office upon attaining the age of 75 years 

contravenes Articles 83 (1) (b) and 102 (c) of the Constitution of 10 

the Republic of Uganda.   

14. Remedies available to the parties 

            In resolving the above issues, the Constitutional Court made the 

following declarations and orders: 

1.   By unanimous decision, the Court declared Sections 2, 5, 6, 8, 15 

9 and 10 of the Constitution (Amendment) Act No.1 of 2018, 

which provide for the extension of the tenure of Parliament and 

 Local Government Councils by two years and the 

introduction of Presidential term–limits unconstitutional. 

2.  By majority decision of (Owiny–Dollo, DCJ; Kasule, Musoke, 20 

Cheborion, JJCC), the Court upheld Sections 1, 3, 4, and 7, of 

the Constitution (Amendment) Act No. 1 of 2018, on the 

removal of the age limit for the President and Chairperson 

Local Council V offices. 

 As regards costs, the Court awarded professional fees in the sum 25 

of Ushs. 20,000,000/= (Twenty million shillings) for three 

petitions. This was because in Petition No. 3 of 2018, the Petitioner 

prayed for disbursements only and in Petition No. 49 of 2017, the 

Petitioner represented himself .He was therefore not entitled to 

professional fees.  30 
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In addition, the Court awarded two–thirds disbursements to all the 5 

Petitioners subject to tax. 

Being dissatisfied with the decision and orders of the 

Constitutional Court, three (3) appeals vide Male Mabirizi vs. AG 

(Constitutional Appeal No.2 of 2018), Hon. Karuhanga Gerald 

and 5 others vs. AG (Constitutional Appeal No.3 of 2018) and 10 

Uganda Law Society vs. AG (Constitutional Appeal No.4 of 2018) 

were filed in this Court. 

Issues for determination 

At the pre-hearing conference, the parties with the guidance of 

Court agreed to the following eight issues: 15 

1. Whether the learned Justices of the Constitutional Court 

misdirected themselves on the application of the basic 

structure doctrine. 

2. Whether the learned majority Justices of the Constitutional 

Court erred in law and fact in holding that the entire 20 

process of conceptualizing, consulting, debating and 

enactment of Constitutional (Amendment) Act No. 1 of 2018 

did not in any respect contravene nor was it inconsistent 

with the 1995 Constitution of the Republic of Uganda and 

the Rules of Procedure of Parliament?  25 

3. Whether the learned Justices of the Constitutional Court 

erred in law and fact when they held that the 

violence/scuffle inside and outside Parliament during the 

enactment of the Constitution (Amendment) Act No. 1 of 

2018 did not in any respect contravene nor was it 30 
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inconsistent with the 1995 Constitution of the Republic of 5 

Uganda?  

4. Whether the learned Justices of the Constitutional Court 

erred in law when they applied the substantiality test in 

determining the petition?   

5.  Whether the learned majority Justices of the 10 

Constitutional Court misdirected themselves when they 

held that the Constitution (Amendment) Act No. 1 of 2018 

on the removal of the age limit for the President and Local 

Council V offices was not inconsistent with the provisions 

of the 1995 Constitution?    15 

6. Whether the Constitutional Court erred in law and in fact 

in holding that the President elected in 2016 is not liable 

to vacate office on attaining the age of 75 years? 

7a. Whether the learned Justices of the Constitutional Court 

derogated the appellants’ right to fair hearing, un-20 

judiciously exercised their discretion and committed the 

alleged procedural irregularities. 

7b. If so, what is the effect of the decision of the Court? 

8.  What remedies are available to the parties? 

 25 

Before I resolve the issues raised in the appeal, I must state my 

position on the Preliminary objections brought by the respondent 

Attorney General. 
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I have read in draft the decision of my Learned Brother Hon. 5 

Justice Paul Mugamba, JSC regarding the said preliminary 

objections. And for the reasons he has given, I agree that the 

objections must fail. 

 

ISSUE 1: 10 

Whether the learned Justices of the Constitutional Court 

misdirected themselves on the application of the Basic 

Structure Doctrine. 

This issue was canvassed only by the second appellant. Counsel 

based his submissions on two points: 15 

1. That  the Constitutional Court restricted the application of 

the Basic Structure Doctrine to amendments which require a 

referendum 

2. That in applying the basic structure doctrine the majority 

Justices of the Court ignored the significance of the 20 

Preamble. 

 

Counsel submitted that the thrust of the Basic Structure Doctrine 

is that it attempts to identify the philosophy upon which a 

Constitution is based as opposed to a textual exegesis of the same. 25 

He submitted that the doctrine has been instrumental in shaping 

the Constitutional jurisprudence of different countries across the 

world. To augment his case, Counsel relied on authorities from 

across the globe.  
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From India, counsel cited Kesavananda Bharati vs. State of 5 

Kerala,1 in which the Supreme Court of India held that: 

“According to the doctrine, the amendment power of 

Parliament is not unlimited; rather it does not include the 

power to abrogate or change the identity of the Constitution 

or its basic features.” He also relied on the case of Minerva Mills 10 

v. Union of India, AIR 1980 SC 1789, where court unanimously 

held that Parliament has no power to repeal, abrogate or destroy 

basic or essential features of a Constitution. 

The appellant also cited the Council of Grand Justices of Taiwan 

who stated that: “Although the amendment of the Constitution 15 

has equal status with the Constitutional provisions, any 

amendment that alters the existing Constitution concerning 

governing norms and order, and, hence, the foundation of the 

Constitution’s very existence destroys the integrity and fabric 

of the Constitution itself. As a result such amendment shall 20 

be deemed improper.” 

Counsel also relied on the Bangladesh authority of Anwar Hossain 

Chowdhury vs Bangladesh2 in which the Supreme Court of 

Bangladesh held that: “Call it by any name, basic structure or 

whatever, but that is the fabric of the Constitution which 25 

cannot be dismantled by an authority created by the 

Constitution itself namely the Parliament… Because the 

amending power is power given by the Constitution to 

                                                           
1 AIR (1973) 4 SCC 225. 
2 10 41 DLR 1989 App Div. 169. 
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Parliament and nevertheless it is a power within and not 5 

outside the Constitution”. 

And in South Africa, while discussing the applicability of the basic 

structure doctrine in Executive Council of Western Cape 

Legislature vs. The President of the Republic of South Africa 

and Others3 the South African Constitutional Court noted as 10 

follows: “There are certain fundamental features of 

Parliamentary democracy which are not spelt out in the 

Constitution but which are inherent in its very nature, design 

and purpose. Thus, the question has arisen in other countries 

as to whether there are certain features of the Constitutional 15 

order so fundamental that even if Parliament followed the 

necessary amendment procedures, it could not change them 

...”  

In Kenya, the court of Appeal in the case of Njoya vs. Attorney 

General and Others4 held that:  “Parliament may amend, repeal 20 

and replace as many provisions as it desired provided that the 

document retains its character as the existing Constitution and 

that alternation of the Constitution does not involve the 

substitution thereof a new one or the destruction of the identity [of 

the existing one” 25 

A reading of the various persuasive authorities cited by Counsel 

leads to the conclusion that although Parliament may be (is) 

empowered to amend a Nation’s Constitution that power does not 

extend to authority to produce an output which alters the 

                                                           
3 CCT27/95) [1995] ZACC 8; 1995 (10) BCLR 1289; 1995 (4) SA 877 (22 September 1995). 

4 (2004) AHRLR 157. 



14 
 

country’s Constitutional order. The Legislature should not engage 5 

in amendments which can be described as a Constitutional 

replacement. This is because the power to replace a Constitution -

with a radically different one - belongs to the people. 

Counsel argued that the Constitutional Court erred when they 

limited the application of the basic structure doctrine to 10 

amendments which require a referendum and consequently 

arriving at the decision that S. 3, 4 and 7 of the Constitution 

(Amendment) Act 2018 were not in contravention of Articles 1, 3, 

8A, 79, 90 and 94 of the Constitution. In his view, such a 

construction of the doctrine was unduly restrictive. In support of 15 

his contention, counsel relied on the case of Kesavananda (supra) 

where court held that:  

“To say that there are only two categories of 

Constitutions, rigid or controlled and flexible or 

uncontrolled and that the difference between them lies 20 

only in the procedure provided for amendment is an over-

simplification. In certain Constitutions there can be 

procedural and or substantive limitations on the 

amending power. The procedural limitations could be by 

way of a prescribed form and manner without the 25 

satisfaction of which no amendment can validly result. 

The form and manner may take different forms such as a 

higher majority either in the houses of the concerned 

legislature sitting jointly or separately or by way of a 

convention, referendum etc. Besides these limitations, 30 

there can be limitations in the content and scope of the 
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power. The true distinction between a controlled and an 5 

uncontrolled Constitution lies not merely in the 

difference in the procedure of amendment, but in the fact 

that in controlled Constitutions the Constitution has a 

higher status by whose touch-stone the validity of a law 

made by the legislature and the organ set up by it is 10 

subjected to the process of judicial review. Where there 

is a written Constitution which adopts the preamble of 

sovereignty in the people there is firstly no question of 

the law-making body being a sovereign body for that body 

possesses only those powers which are conferred on it. 15 

Secondly, however representative it may be, it cannot be 

equated with the people.” 

Counsel for appellant also pointed to the history of a country as a 

guide to Constitutional interpretation. In this, he associated 

himself with the finding of Kakuru JCC that every Constitution is 20 

a product of historical events that brought about its existence and 

the question whether the doctrine applies depends on the 

Constitutional history and the Constitutional structure of each 

country. The learned Justice also stated, not only that the doctrine 

applies to Uganda’s Constitutional order, but also that articles 25 

such as 1, 2 cannot be amended even through a referendum and 

that doing so would be tantamount to abrogating the Constitution 

and therefore a violation of Article 3 (4) which obliges all citizens 

to defend the Constitution. Kakuru continued to state that: 

“Under Article 3(4) an amendment by Parliament may have the effect 30 

of abrogating the Constitution even if such an amendment has been 
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enacted through a flawless procedure. I say so, because an Act of 5 

Parliament amending the Constitution is still subject to Article 2 

thereof. It must pass the Constitutionality test.” 

In his postulation that a country’s history is a guide to 

Constitutional interpretation, counsel also relied on the dissent 

judgment of Kasule, JA in Saleh Kamba & others Vs. Attorney 10 

General & others; Constitutional Petition No. 16 of 2013 where 

the learned Justice held that in interpreting a Constitution, court 

ought to take into account the history of a given country. In that 

case, learned Justice Kasule considered the issue of the basic 

structure of the Constitution and stated as follows:  15 

Therefore from the historical perspective, the 

Constitution is to be interpreted in a way that promotes 

the growth of democratic values and practices, while at 

the same time doing away or restricting those aspects of 

governance that are likely to return Uganda to a one party 20 

state and/ or make in-roads in the enjoyment of the basic 

human rights and freedoms of conscience, expression, 

assembly and association… 

 

Counsel also relied on Yaakov vs Chairman of the Central 25 

Elections Committee for the sixth Knesset EA 1/65 where the 

Supreme Court of Israel held that:  

... There are fundamental Constitutional principles 

that are of so elementary a nature, and so much the 

expression of law that precedes the Constitution, 30 

that the maker of the Constitution himself is bound 
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by them. Other Constitutional norms, which do not 5 

occupy this rank and contradict these Rules can be 

void because they conflict with them. 

In addition to a Nation’s history, counsel also pointed to the 

Preamble of a Constitution as a guide to Constitutional 

interpretation. He argued that although the key pillars of the 1995 10 

Constitution are reflected and embodied in the preamble to the 

Constitution the majority Justices of the Constitutional Court 

overlooked the significance of the preamble. Counsel cited several 

authorities from other jurisdictions in which courts considered the 

preamble as part of the basic structure of a Constitution. 15 

In British Caribbean Bank v The Attorney of Belize Claim No. 

597/2011, the Supreme Court of Belize invoked the basic 

structure doctrine to strike down a particular Constitutional 

amendment which was at variance with the preamble to the 

Constitution of Belize. The court emphasized that: 20 

The basic structure doctrine holds that the 

fundamental principles of the preamble of the 

Constitution have to be preserved for all times to 

come and that they cannot be amended out of the 

existence.  25 

……………………….. 

There is though a limitation on the power of 

amendment by implication by the words of the 

preamble and therefore every provision of the 

Constitution is open to amendment, provided the 30 
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foundation or basic structure of the Constitution is 5 

not removed, damaged or destroyed. …………. 

The preamble is the root of the tree from which the 

provisions of the Constitution spring, and which 

forms the basis of the intent and meaning of the 

provisions…. 10 

In the case of Minerva case (supra) while emphasizing the essence 

of the preamble, the Supreme Court of India explained that;  

The preamble assures to the people of India a polity 

whose basic structure is described therein as a 

sovereign democratic Republic; Parliament may 15 

make any amendments to the Constitution as it 

deems expedient so long as they do not damage or 

destroy India’s sovereignty and its democratic, 

republican character. Democracy is … a meaningful 

concept whose essential attributes are recited in the 20 

preamble itself. 

In the case of Anwar case (supra), the Supreme Court of 

Bangladesh cited with approval the Indian case of Minerva case 

(supra) and held that: 

… this preamble is not only part of the Constitution 25 

but stands as an entrenched provision that cannot 

be amended by Parliament alone. … If any provision 

can be called the pole star of the Constitution then 

it is the preamble.  
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Finally, in the Kesavananda case (supra) court observed that the 5 

preamble constitutes a landmark in a country and sets out as a 

matter of historical fact what the people resolved to do for 

moulding their future destiny. 

Counsel invited this Court to take cognizance of the fact that the 

framers of the 1995 Constitution deemed it necessary to enshrine 10 

within the text of the Constitution such provisions as would be 

necessary to give effect and operationalize the ideals encapsulated 

in the preamble as well the National Objectives and Directive 

Principles of State Policy. He argued that these provisions included 

the two term presidential cap, presidential age limit and abolition 15 

of the Kelsenian theory under Article 3 of the Constitution. He 

contended that these “lofty” provisions were designed and intended 

to guarantee orderly succession to power and political stability 

which to date remain a mirage for our motherland.  

He argued that by amending Article 102 (b) to remove the 20 

presidential age limit, after scrapping term limits, Parliament not 

only emasculated the preamble to the Constitution but also 

destroyed the basic features of the 1995 Constitution thereby 

rendering it hollow and a mere paper tiger. 

It was the appellants’ contention that the basic features of the 25 

Constitution herein mentioned to wit; supremacy of the 

Constitution as an embodiment of the sovereign will of the people; 

political order through adherence to a popular and durable 

Constitution; political and Constitutional stability as well as 

Constitutionalism and Rule of law in general were fundamentally 30 

eroded by the impugned Act thereby destroying the original 
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identity and character of the 1995 Constitution. On that account 5 

alone the Constitutional Court ought to have invoked the basic 

structure doctrine to strike down the entire Constitution 

(Amendment) Act, No.1 of 2018. 

Counsel submitted that Article 102 (b) was also intended to place 

the destiny of this country in the hands of a mature but not very 10 

old president; one who falls within the bracket of 35 to 75 years. 

That the framers of the Constitution recognized the dangers of 

entrusting the state structure in the hands of a young person or a 

frail elder however popular they may be. Uganda having adopted a 

Presidential system as opposed to a Parliamentary system; and 15 

given its checkered history characterized by political upheavals, 

coup d’etat as well as counter coup d’etat and rigged or sham 

elections opted to provide a mechanism of age limit as a basic 

feature of its 1995 Constitution.  

Counsel prayed that Issue 1 be answered in the affirmative. 20 

 

Respondent’s reply 

The Attorney General (AG) submitted that the Constitutional Court 

correctly applied the basic structure doctrine when they found that 

sections 3 and 7 of the impugned Act do not derogate from the 25 

Basic Structure of the 1995 Constitution. 

Just as had been argued by the appellant, the AG submitted that 

the doctrine which was defined in the case of Kesavananda 

Bharati (supra) is to the effect that any amendment has to be done 
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without destroying the spirit and the basic structure and the 5 

foundation upon which Uganda was built as a nation. 

AG contended that the Constitutional Court clearly and correctly 

identified provisions of the Constitution which are fundamental 

and form part of the Basic Structure of the 1995 Constitution. He 

was in agreement with the court in arriving at the conclusion that 10 

what the framers considered as the foundation of the Constitution 

were safeguarded against the risk of abuse of the Constitution by 

irresponsible amendment of those provisions. According to the AG, 

the safeguards are the requirement of at least a two–thirds 

majority of the entire membership of Parliament, and a 15 

referendum, in fulfillment of the provisions of Articles 260 and 261 

of the Constitution.  

That it follows therefore that Articles 69, 74(1), 75,260 and 261 of 

the 1995 Constitution cannot be amended by Parliament under 

the general powers conferred on it to make law as envisaged under 20 

the provisions of Articles 79 and 259 of the Constitution. Only the 

people can amend these Articles pursuant to the provision of 

Article 1(4) of the Constitution. 

The AG argued that the Constituent Assembly that took a 

considerable amount of time to debate and eventually include the 25 

peoples’ views in what eventually became the 1995 Constitution, 

was  alive to the fact that our society is not static but dynamic and 

over the years, there would arise a need to amend the Constitution 

to reflect the changing times. 

He further contended that Article 79 of the 1995 Constitution 30 

primarily gives Parliament the power to make laws that promote 
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peace, order, development and good governance in Uganda. That  5 

Article 259 of the Constitution offers the procedure to the 

amendment of the Constitution by giving Parliament powers to 

enact an Act of Parliament, the sole purpose of which is to amend 

the Constitution by way of addition, variation, or repeal of any 

provision in accordance with the procedure laid down in Chapter 10 

Eighteen. 

That therefore, it was within the powers of Parliament to enact 

sections 3 and 7 of the Constitutional Amendment Act 1/2018 into 

law and this did not in any way contravene the basic structure of 

the Constitution neither was it inconsistent with or in 15 

contravention of Articles 1, 3, 8A, 79, 90 and 94 of the 

Constitution.   

The AG supported his arguments with the unanimous decision of 

the learned Justices of the Constitutional Court’s in answer to 

whether sections 3 and 7 of the impugned Act derogated from the 20 

Basic structure of the 1995 Constitution.  

Owiny-Dollo DCJ held thus: 

“…Since Parliament exercised power, which the people have 

conferred onto them under the provision of Article 2 of the 

Constitution, I am unable to fault it for the process it took to 25 

effect these amendments”  

Justice Remmy Kasule noted that: 

“…The framers of the 1995 Constitution … in their wisdom … 

did not put Article 102 amongst those Articles that have to be 
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amended after first getting the approval of Ugandans through 5 

a referendum.’’  

The AG submitted that the people’s power to elect the President or 

District Chairperson of their choice is not taken away by lifting 

their respective age limits. If anything, citizens would be 

encouraged to aspire to elect leaders of their choice and to actively 10 

participate in politics and elections as they will now be presented 

with a wider choice of people to choose from. 

In support of this submission, the AG referred to the judgment of 

Justice Elizabeth Musoke where she held as follows:  

“….I have not found Sections 3 and 7 among the ones that 15 

have offended or contravened the Constitution. Articles 102 

and 183 are not among the entrenched Articles and their 

amendment did not infect any other provisions of the 

Constitution.  

He also referred to the landmark decision in Kesavananda Bharati 20 

vs State of Kerala (supra) wherein it was held that principles of 

democracy and democratic government are part of the basic 

structure of the Indian Constitution and incapable of amendment. 

The AG agreed with the finding of Cheborion JCC to the effect that 

that 1, 3 and 7 of the impugned Act were enacted within the reach 25 

of the amending power of Parliament and do not derogate from the 

Basic structure of the 1995 Constitution. 

The respondent’s Counsel also pointed out that the Odoki 

Constitutional Commission Report did not propose that the age 

limits of the President or other local government leaders should be 30 
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entrenched provisions of the Constitution.  The commission had 5 

in fact saw it fit that that it would be the electorate to decide on 

the appropriate candidate. 

The respondent in essence agreed with the lower court’s 

elucidation of the doctrine as a principle which does not require 

amendment procedures beyond what is specified through more 10 

stringent prerequisites such as referenda. Whatever is not 

“entrenched” can be amended under Article 259 of the 

Constitution. 

 

Consideration by Court  15 

Before I proceed to resolve the issue, I need to get over what I 

consider a preliminary point. The appellants invited this Court to 

adopt what the Kakuru JCC outlined as the basic features of the 

1995 Constitution. These include: sovereignty of the people and 

their inalienable right to determine the form of governance for the 20 

country; the supremacy of the Constitution; adherence to a 

popular and durable Constitution; Political and Constitutional 

stability based on principles of unity, peace, equality, democracy, 

freedom, social justice and public participation in decision making 

at all levels; Rule of Law, observance of the Bill of Rights; land 25 

belongs to the people and not the state; Natural Resources are held 

by government in trust for the people; the eminent domain 

concept, the duty of every citizen to defend the Constitution and 

Parliament not to make laws legalizing a one party state; 

separation of powers and accountability of the government to the 30 

people. 
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However, I am unable to oblige the appellants’ prayer. As was in 5 

the Kesavananda case, each of the Justices of Uganda’s 

Constitutional Court pointed out different features as constituting 

the basic structure of Uganda’s Constitution. In Justice Owiny-

Dollo’s view, the basic features of the 1995 Constitution are: the 

sovereignty of the people, the supremacy of the Constitution, 10 

political and Constitutional stability, Rule of law, non-derogable 

rights, eminent domain, non-establishment of a one party state, 

duty of every citizen to defend the Constitution and separation of 

powers. According to Justice Musoke JCC, the basic features of 

the Constitution are: the preamble, sovereignty of the people, the 15 

Bill of Rights found in Chapter Four of the Constitution and the 

non-derogable rights in Article 44 of the Constitution.  

I now move on to the central issue – Did the Constitutional Court 

misconstrue the essence of the Basic Structure Doctrine? 

I posit that from a reading of the various persuasive authorities 20 

cited by both counsel, it can be concluded that BSD is to the effect 

that although Parliament may be (is) empowered to amend a 

Nation’s Constitution that power does not extend to authority to 

produce an output which alters the country’s Constitutional order. 

The Legislature should not engage in amendments which can be 25 

described as a Constitutional replacement. This is because the 

power to replace a Constitution with a different one belongs to the 

people. The respondents too agreed with this principle.  

What therefore was in contention is not whether the Basic 

Structure Doctrine is applicable in Uganda but rather whether 30 

removing the age cap at which an individual can offer themselves 
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for either the Presidency or District Chairperson would violate the 5 

basis structure of Uganda’s Constitution. 

However, in addition to the principle that the power to amend does 

not extend to authority to produce an output which alters the 

character or spirit of the Constitution, some of the authorities also 

posit that in amending provisions of the Constitution, the 10 

Legislature must be guided, not only by the procedure specifically 

laid down in the Constitution but must in addition identify and be 

guided by the implicit values and principles which form the 

bedrock of the Constitution.  

It is to be noted that Uganda’s Constitution provides for the 15 

amendment of various provisions by Parliament. These provisions 

are categorised into three; the first category is amendments 

requiring a referendum and the support of two-thirds majority 

votes of members of Parliament. Under this category are Articles: 

259 (on the requirement for a referendum), l and 2 (Sovereignty of 20 

the people and Supremacy of the Constitution); 44(Prohibition of 

derogation from particular human rights and freedoms); 69, 74 

and 75 (prohibition of a one party state and the right to choose a 

political system), 79 (2) (power of Parliament to make laws); 105 

(1) (tenure of the Office of the President being five years); 128 (1) 25 

(independence of the Judiciary); and Chapter Sixteen( providing for 

the institution of traditional or cultural leaders). 

The second category contains provisions whose amendment 

requires approval by District Councils and the support of two-

thirds of all members of Parliament at the second and third 30 

readings. The said Articles are: 5 (2) (providing for the districts of 
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Uganda); 152 (on tax laws); 176 (1), 178, 189 and 197 (providing 5 

for local government system and their functions). 

The third category contains provisions whose amendment requires 

the support of two-thirds of all members of Parliament at the 

second and third readings. The Articles under this category are 

those which are not included in the above mentioned category. 10 

This means that Article 102 (b) of the Constitution falls under this 

category.  

I note that the amendment of provisions in the first and second 

category require not only the support of two-thirds majority but 

also the support of the public through a referendum or the District 15 

local Councils. The provisions in these categories have been said 

to constitute the Constitution’s basic structure and cannot be 

amended by normal Constitutional processes.5 

The provisions under the third category where Article 102 (b) falls 

only requires the support of two-thirds majority. No further 20 

stringent requirement for amending such provisions is (explicitly) 

imposed by the Constitution. 

On the basis of the fact that Article 102 (b) of the Constitution fell 

under the third category, the category whose provisions could be 

amended by the support of two-thirds of all members of Parliament 25 

at the second and third readings, the majority Learned Justices of 

the Constitutional Court held that it therefore follows that it was 

not the intention of the framers of the Constitution to include the 

age qualifications of a President as part of the basic features of the 

                                                           
5 Kesavananda vs. State of Kerala (1973) 4 S.C.C. at 313-329. 
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Constitution. That had it been the intention of the framers that 5 

Article 102 (b) could only be amended by the people as opposed to 

being amended by the people’s representatives, the Article would 

have been “entrenched” just like the provisions in the first and 

second categories. 

Was the Constitutional Court correct in its interpretation of the Basic 10 

Structure Doctrine? 

The Basic Structure Doctrine is Judge Made Law. My 

understanding of the doctrine is that it communicates an implied 

limitation on the power of Parliament to amend the Constitution. 

The claim that a particular provision is a basic feature of the 15 

Constitution is determined by the court in each case that comes 

before it. I therefore do not find it necessary to set down an 

exhaustive list of what constitutes the basic structure of Uganda’s 

Constitution.  

I must emphasize however that I subscribe to the view that the 20 

Basic Structure Doctrine is a fundamental factor of 

Constitutionalism which holds together the substratum of the Rule 

of law. The doctrine requires that the spirit of the Constitution as 

distinct from the text be invoked in interpretation of the 

Constitution. 25 

What constitutes the Basic Structure of a Constitution is not 

exclusively explicit, it is also implicit. The Basic Structure Doctrine 

deals with principles and values inherent in a Constitution. It 

transcends procedural imperatives and its essence cannot be 

reduced to procedural imperatives which must be followed in 30 

amending a particular provision.  
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The import of the doctrine is that it communicates an implied 5 

limitation on the power of Parliament to amend the Constitution – 

the power to amend is not the same as the power to re-write or 

replace a Constitution. There is therefore a direct link between the 

Basic Structure Doctrine and the philosophy of Constitutional 

replacement. The latter power is with the people and not with the 10 

people’s representatives.   

I posit that the Basic Structure Doctrine is concerned with the 

substance of a particular provision and its linkages to the spirit or 

character of the Constitution and with universally accepted 

principles such as democracy, human dignity, and peoples’ 15 

sovereignty. I posit that any article dealing with universally 

accepted human is part of the Constitution’s fabric. I also posit 

that provisions of the Constitution which inherently rest on the 

universally acceptable principle of separation of powers between 

the Judiciary, Parliament and the Executive - such as the 20 

independence of the Judiciary - are part of the Constitution’s basic 

structure. The list is long. 

And the question which should be asked is: what is the bed rock, 

the purpose, the value inherent in a particular provision? Would 

the amendment of this particular provision contravene the spirit 25 

of the Constitution, would it alter the character of the 

Constitution? In which ways would the amendment of a particular 

provision for example go against the aspirations of the people as 

espoused in the preamble and in the National Objectives and 

Directive Principles – both of which were necessitated by our sad 30 

history?  
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I therefore agree with the appellant that to equate the doctrine to 5 

the need for referenda is a narrow interpretation of the doctrine. 

In the matter before us, the specific question to be answered is: 

would the removal of the age restriction regarding eligibility to 

stand for presidency and for the office of District Chairperson 

change the character of the Constitution? I must answer the 10 

question: can one say that alteration of Article 102 (b) which set a 

minimum and maximum age for presidency and Article 183 (2) (b) 

which set age limits to who can stand for the office of District 

Chairperson restricted run counter to the character of the 

Constitution? 15 

But before I answer that question, I must also answer another 

question: what is the role of the Preamble in Constitutional 

Adjudication? 

The preamble to a Constitution has grown from serving as a mere 

introduction or preface to the substantive part of the Constitution 20 

to emerging as the document that lays down the basic structure of 

the Constitution.6 The preamble contains the fundamental values 

and guiding principles on which the Constitution is based.7 It 

serves as a guiding light for Constitutional Judges to interpret the 

Constitution in its light.8 25 

According to Liav Orgad (2010),9 a preamble is the part of the 

Constitution that best reflects the Constitutional understandings 

                                                           
6 The Basic Structure Doctrine of the Indian Constitution: A comparative study of the preambles of the UDHR, 
ICCPR and ICESCR with the preamble to the Constitution of India, page 30. 
7 Ibid, page 42 
8 Ibid , page 42. 
9 International Journal of Constitutional Law, Vol 8, Issue 4,  714-738. 
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of the framers, what Carl Schmitt10 calls the “fundamental political 5 

decisions.” A preamble presents the history behind the 

Constitution’s enactment, as well as the nation’s core principles 

and values. The preamble “is a key to open[ing] the mind of the 

makers, as to the mischiefs, which are to be remedied, and the 

objects, which are to be accomplished.11  10 

A look at the contents of the Preamble to Uganda’s Constitution 

indeed reflects the country’s history. One can confidently say that 

the preamble to Uganda’s Constitution has an explanatory 

purpose: it serves to specify the reasons for the Constitution’s 

enactment, its raison d’être and eternal ideals. Consequently the 15 

preamble to our Constitution is a guiding framework for 

Constitutional interpretation and a guide in understanding the 

spirit of the Constitution. It is what Liav Orgad (supra) refers to as 

an interpretive preamble. 

The importance of an interpretive preamble is that it is part of a 20 

Constitution’s Basic Structure. In Kesavananda Bharati vs. State 

of Kerala (supra), the Indian Supreme Court Ruled that the 

preamble is the key to understanding the Constitution and 

interpreting its clauses. It was further held that the preamble, 

together with the Fundamental Rights and the Directive Principles 25 

of State Policy – the most important parts of the Indian 

Constitution – constitute the core of the Constitution. 

Jaganmohan Reddy J stated that elements of the basic features of 

                                                           
10 Carl Schmitt, Constitutional Theory 77–79 (Jeffrey Seitzer trans. and ed., 2008). 
11 Joseph Story, Commentaries on the Constitution of the United States 218-219 (1883). 
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the Indian Constitution were to be found in the preamble of the 5 

Constitution. 

I am persuaded that the above is as true of Uganda’s Constitution 

as it is for the Indian Constitution. 

Liav (ibid) posits that Preambles are not only a source of rights and 

powers but also of entrenchment. (My emphasis).  10 

It must therefore be concluded that the Preamble is part of the 

Basic Structure of our Constitution and the authority of 

Parliament to amend a specific provision in the Constitution must 

be tested against the principles in the preamble. Consequently, I 

must answer the question: can one say that alteration of Articles 15 

102 (b) … which set a minimum and maximum age for presidency 

and LCV … run counter to the character of the Constitution as 

represented in the preamble? 

I must also posit that in addition to the Preamble, the power to 

amend   a specific provision in the Constitution must be tested 20 

against the National Objectives and Directive Principles of State 

Policy. The central position of the National Objectives and 

Principles of State Policy in the country’s governance was made 

clear by an amendment to the Constitution which introduced 

Article 8A which states that Uganda shall be governed based on 25 

principles of national interest and common good enshrined in the 

national Objectives and Directive Principles of State Policy. Does 

an amendment of an article restricting the age at which an 

individual can stand for Presidency go against any of the National 

Objectives and Principles of State Policy? 30 
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I have carefully studied the Constitutional Court judgments and 5 

find that the learned Justices did not ignore the preamble in 

considering the basic structure doctrine. In fact, Justice Musoke 

JCC did mention the preamble as well as the National Objectives 

and Directive Principles as basic features of Uganda’s 

Constitution. She further held that the preamble to the 10 

Constitution captures the spirit behind the Constitution. That the 

preamble is meant to emphasize the popularity and durability of 

the Constitution. Cheborion JCC also held that the Preamble and 

National Objectives and Directive Principles of State are part of the 

Basic Structure of the Constitution. Justice Kakuru JCC 15 

(dissenting) also referred to the preamble in applying the basic 

structure doctrine. 

I therefore hold that on the face of it, the 2nd appellants’ 

submission that the court ignored the preamble being untenable. 

Nevertheless, it is possible that after referring to the Preamble, the 20 

Learned Justices did not go further to clearly identify the principles 

and values therein and then come to the conclusion that amending 

Article 102 (b) and Article 183 (2) (b) would in no way violate the 

identified principles. 

I posit that the import of the Preamble is that it places the 25 

Constitution in a historical context. The Constitution was enacted 

as a tool to protect the people of Uganda from the ills of our sad 

history, a history characterised by tyranny, oppression and 

exploitation. It is a history of political and Constitutional 

instability. What is contained in the National Objectives and 30 

Directive Principles of State are linked to the said history. In the 
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appeal before us, Democratic Principle (i) and (ii) are relevant. 5 

Principle (i) provides that: The State shall be based on democratic 

principles which empower and encourage the active participation 

of all citizens at all levels in their own governance. Democratic 

Principle (ii) provides that: All the people of Uganda shall have 

access to leadership positions at all levels, subject to the 10 

Constitution. 

Counsel invited this court to take cognizance of the fact that the 

framers of the 1995 Constitution deemed it absolutely necessary 

to enshrine within the text of the Constitution such provisions as 

would be necessary to give effect and operationalize the ideals 15 

encapsulated in the preamble as well the National Objectives and 

Directive Principles of State Policy. He argued that these provisions 

included the two term presidential cap, presidential age limit and 

abolition of the Kelsenian theory under Article 3 of the 

Constitution. All these lofty provisions were designed and intended 20 

to guarantee orderly succession to power and political stability 

which to date remains a mirage for our motherland.  

As already stated, it was the appellants’ contention that the basic 

features of the Constitution are supremacy of the Constitution as 

an embodiment of the sovereign will of the people; political order 25 

through adherence to a popular and durable Constitution; political 

and Constitutional stability as well as Constitutionalism and Rule 

of law. Counsel for the appellant argued that these were 

fundamentally eroded by the impugned Act thereby destroying the 

original identity and character of the 1995 Constitution. 30 
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Even if I were to agree with what the appellant considers to be the 5 

Basic Structure of Uganda’s Constitution, there is  no evidence to 

the effect that the tyranny, oppression and exploitation suffered by 

Ugandans in the past was a result of the leadership being in the 

hands of particular age groups. I am unable to come to the 

conclusion that the impugned amendment had the effect of re-10 

introducing the Kelsenian theory into our law or that the 

amendment violated the sovereignty of the People. It cannot be said 

that the impugned Section ignored the supremacy of the 

Constitution. There is no evidence that removing age restrictions 

in leadership positions would violate the aspirations of Ugandans 15 

to build a society based on democracy, a politically and 

constitutionally stable society.  

I therefore hold that amending Article 102 (b) and 183 (2) (b) did 

not violate the basic structure of Uganda’s Constitution. 

 20 

 

 

ISSUE 2 

Whether the learned majority Justices of the Constitutional 

Court erred in law and in fact in holding that the entire 25 

process of conceptualizing, consulting, debating and 

enactment of the Constitution (Amendment) Act, 2018 did not 

in any respect contravene nor was it inconsistent with the 

1995 Constitution of the Republic of Uganda and the Rules of 

Procedure of Parliament. 30 
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 5 

The appellants contend that there were fatal irregularities 

committed from the time the motion was presented in Parliament 

until it was enacted into law. 

In resolving the appellants’ complaints under this issue, I will in 

tandem discuss the chronological legislative path that a Private 10 

Member’s Bill takes. 

Article 94 (4) of the Constitution and Rule 120(1) of the Rules 

of Procedure of Parliament (hereinafter abbreviated as Rules) 

provide for the right of a Member of Parliament to move a Private 

Member’s Bill. 15 

It is pertinent from the outset to note that in October 2017, the 

2012 Rules of Procedure of Parliament were amended and the 

2017 Rules came into force. 

Since the amendment occurred during the time when Parliament 

was already in the process of enacting the impugned Act, the Rules 20 

applicable to the proceedings in Parliament at each stage depended 

on whether the sitting was before or after the amendment. 

Stage 1-Leave to bring a motion 

According to Rule 121 (1) a Private Member’s Bill is first 

introduced by way of Motion. Rule 55 provides that the motion 25 

shall only be moved after the Member responsible for its 

introduction has given the Speaker 3 days’ written notice. After 

expiry of the 3 days’ written notice, the motion shall then be placed 

on the Order Paper.  
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In the instant appeal, Hon. Raphael Magyezi introduced a Private 5 

Member’s Bill seeking to amend various Constitutional provisions. 

On 21st September 2017, the office of the Deputy Speaker as well 

as the Clerk received the written notice of the said motion. On 26th 

Tuesday September 2017, the Speaker informed the House that 

Magyezi’s motion to bring a Private Members’ Bill had passed the 10 

test of 3 days written notice required by Rule 47 of the old 2012 

Rules and was allowed to seek leave to introduce the Bill. 

The Hansard of 26th September 2017 at the second session of the 

7th sitting reports the Speaker addressing the House as follows: 

“Honourable members, I have spent a bit of time trying to rationalize 15 

a number of requests for motions for the amendment of the 

Constitution. Therefore, I will be amending the Order Paper to permit 

those which are eligible to be presented. For a long time, we have 

been demanding that the Government presents in this House 

Constitutional amendments. The last time we discussed this was a 20 

year ago when we asked them to bring a comprehensive 

amendment, but they have not done so. I am now constrained; I do 

not know how long I can continue stopping Members from bringing 

motions. Now that the Government has failed, Members should 

proceed and bring the motions so that we do our part.” 25 

The Speaker then went ahead and cited Rule 47 (supra) which 

allows a Private Members to bring a Bill after 3 days’ notice. She 

then continued her address to the House: 

“if we are to include any of the motions on today’s Order Paper, the 

office of the Speaker should have received that notice by 21st 30 

September 2017. The following notices for motions for leave to 
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introduce Private Member’s Bill have met the test under Rule 47 for 5 

inclusion in today’s Order Paper: the Magyezi motion whose notice 

was received by the office of the Deputy Speaker on 21st September 

2017; Lyomoki motion providing for the transitional term for the first 

President under the 1995 Constitution whose notice was received 

by the Office of the Speaker on 21st September 2017; and the 10 

Nsamba motion providing for set up of a Constitutional review 

Commission to comprehensively review the Constitution. The notice 

for this motion was received by the Office of the Speaker on 18th 

September 2017. It had a draft motion attached to it. This motion 

therefore also meets the test under Rule 47 of our Rules of Procedure 15 

for inclusion on today’s Order Paper.” 

However, before Hon. Magyezi sought the leave to introduce 

Constitutional (Amendment) Bill No.1 of 2018, Hon. Ssegona 

raised a procedural issue arising out of Rule 26 (1) which states 

that, “the Clerk shall send to each Member a copy of the Order Paper 20 

for each sitting- in the case of the first sitting of a meeting, at least 

two days before that sitting and in case of any other sitting, at least 

three hours before the sitting without fail.” 

Hon. Ssegona raised issue that the Order Paper received by all 

Members did not include the Magyezi motion. That the Speaker 25 

had amended the Order Paper to include the said motion. The 

Hansard also shows that Hon. Winifred Kiiza also raised the same 

issue and noted that on the 19th and 20th September the Deputy 

Speaker had assured Parliament that the matter would not be 

brought on the floor by “surprise (without first going to the 30 

Business Committee). Hon Kiiza stated that since a ruling to that 
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effect had been made by the Chair (Deputy Speaker), such a ruling 5 

had to be taken seriously. That whereas the Order Paper was 

brought out early, the Magyezi proposal had not been included 

therein The Speaker answered: “Honourable Leader of the 

Opposition, are you questioning the powers of the Speaker?”  

The Constitutional Court held that the Rules do not require the 10 

Speaker to seek permission from the Members of Parliament or any 

other person to determine what should be included on the Order 

Paper. Therefore, the Speaker could not be accused of having 

smuggled the Magyezi motion onto the Order Paper. 

Appellants’ submissions 15 

The appellants fault the Constitutional Court for the above finding 

and submitted that Rule 174 vests the Business Committee with 

the power to determine the contents of the Order Paper. That the 

Speaker’s powers are limited to determining the order of Business 

in Parliament and not the Order Paper. 20 

In support of this alleged contravention, the appellants relied on 

the affidavit evidence of Hon. Semujju Nganda which supported 

the petition in the Constitutional Court wherein he deponed that: 

On 19th and 20th September 2017, the Deputy Speaker of 

Parliament assured the House that there was not going to be any 25 

ambush of the Members of Parliament concerning the Bill 

introduced by Magyezi since all business was to go through the 

Business Committee of the House for appropriate action and 

consideration. That however, on 26th September 2017, the 

Members of Parliament were taken by surprise when the Speaker 30 

amended the Order Paper which was already on the floor of 
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Parliament to include the leave sought by Hon. Magyezi to bring a 5 

Private Member’s Bill.  

The appellants contended that according to Rules 27 and 29 (1), 

the Speaker had the duty to direct the Clerk to distribute in 

advance to all Members the Order Paper. This had been done 

without the Magyezi motion.  10 

AG’s Reply 

The AG submitted that the Speaker’s action of amending the Order 

Paper was authorized by Article 94 (4).  The AG also relied on 

Rule 25 which provides that the Speaker shall determine the order 

of business of the House and shall give priority to government 15 

business. The AG further contended that the Speaker had been 

given written notice of the Magyezi motion 3 days in advance before 

it was placed on the Order Paper on 26th September 2017. 

Therefore, the appellants’ contention that the Magyezi Bill was 

smuggled onto the Order Paper was unfounded. 20 

 

Consideration by Court 

Article 94 (1) provides that:  

“Subject to the provisions of this Constitution, Parliament 

may make Rules to regulate its own procedure, including the 25 

procedure of its Committees. 

(4) The Rules of Procedure of Parliament shall include the 

following provisions – 
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(a) The Speaker shall determine the order of business in 5 

Parliament and shall give priority to Government 

Business.” 

In line with Article 94 (4), Parliament made Rule 25. Rule 25 

provides as follows: 

“(1) The Speaker shall determine the order of business of the 10 

House and shall give priority to Government business.  

(2) Subject to sub Rule (1), the business for each sitting as 

arranged by the Business Committee in consultation with the 

Speaker shall be set out in the Order Paper for each sitting and 

shall wherever possible be in the following order – 15 

(a) – (y).” 

The Rules made by Parliament complied with Article 94 (4) (a) and 

in fact Rule 25 (1) is in pari materia with the Constitutional 

imperative that the authority to determine the order of business is 

with the Speaker. 20 

I however note that the Constitution is silent as to who has the 

authority to determine what gets to the Order Paper. On the other 

hand, the Rule 25(2) gives the said role to the Business Committee. 

The power of the Business Committee is however subject to the 

Speaker’s authority – the authority set out by Article 94 (4) (a) and 25 

Rule 25 (1) – authority to determine the Order of Business. 

In resolving this issue, it is important to understand the two 

different phrases used in the provisions under discussion – Order 

Paper and Order of Business. In Parliamentary language, an Order 

Paper would mean the agenda of Parliament at a particular sitting. 30 
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On the other hand, Order of Business would be the arrangement 5 

of business, the sequence/order in which items will be discussed 

during a sitting, the time allocated for each item on the agenda and 

so on. This sequence may be a standard order of business or a 

sequence listed on an agenda or Order Paper that the Parliament 

has agreed to follow. This is drawn from Rule 25 (5) which provides 10 

that: “The Clerk shall, on instructions of the Speaker, draw up the 

order of business for each sitting.” (My emphasis) 

Rule 174 relied on by the appellants to argue that the power to 

determine the contents of the Order Paper lies in the Business 

Committee provides as follows: 15 

“It shall be the function of the Business Committee subject to 

Rule 25, to arrange the business of each meeting and the order 

in which it shall be taken; except that the powers of the 

Committee shall be without prejudice to the powers of the 

Speaker to determine the order of business in Parliament and 20 

in particular the Speaker’s power to give priority to 

Government business as required by clause (4) (a) of Article 94 

of the Constitution.” 

Although Rule 174 (supra) gives power to the Business Committee 

to arrange the business of each meeting, the Rule does not 25 

circumvent the powers of the Speaker given in Rule 25. In fact, 

Rule 174 and 25 (2) contain the proviso “subject to” which means 

that the power of the Business Committee to determine the order 

of business does not override that of the Speaker. The Speaker 

remains with the final word as to what order the business of 30 

Parliament will take. And under Rule 25 (5) the Clerk draws up the 
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order of business for each sitting on instruction by the Speaker. 5 

One notes that the provisions are consistent in linking the powers 

of the Speaker to determining the order of business but not 

anywhere does the law link her powers to determining the content 

of the Order Paper. The provisions limit the Speaker’s powers to 

determining the order of Business in Parliament, the powers do 10 

not extend to determining what is to be on the Order Paper. It must 

have been for this reason that on both the 19th and 20th September 

2017, the Deputy Speaker of Parliament assured the House that 

there was not going to be any ambush of the Members of 

Parliament concerning the Bill introduced by Magyezi, since all 15 

business was to go through the Business Committee of the House 

for appropriate action and consideration.  

It must also be noted that the power to determine the items to be 

discussed is vested in the Business Committee in consultation 

with the Speaker. The Speaker is the chair of the said Committee. 20 

This means that the power in question is bestowed on a Committee 

which the Speaker is chair of. The power bestowed upon the 

Committee cannot be unilaterally exercised by the Speaker, 

consultation is expected. However, because the Speaker is the 

Chair of the Business Committee and furthermore the Committee 25 

cannot act in isolation but rather in consultation with the Speaker, 

the role of the Speaker is not whittled down. 

I must therefore find that the Speaker had no power to unilaterally 

determine the contents of the Order Paper/the agenda of the 

sitting.  30 
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I must also emphasize that a reading of all the provisions giving 5 

power to the Speaker – Article 94; Rule 25, Rule 174 oblige the 

Speaker to give priority to Government Business. 

“The Speaker shall determine the order of business of the 

House and shall give priority to Government business. (Article 

94 and Rule 25).” 10 

“… the Speaker to determine the order of business in 

Parliament and in particular the Speaker’s power to give 

priority to Government business. (Rule 174)” 

It must therefore be concluded that the major reason for 

empowering the Speaker was to ensure that Government business 15 

would be given precedence over other matters. It is this that the 

power of the Business Committee is subject to. The power was not 

for purposes of enabling the Speaker to take unilateral decisions 

without engaging the Business Committee and thus rendering the 

Committee redundant.  20 

From the above, I come to the conclusion that whereas the Speaker 

had the authority to determine the order of business, the 

amendment to the Order Paper which was done on the floor did 

not comply with the Rules. 

Stage 2-Secondement 25 

According to Rule 59 (1) after a Private Member is granted 

permission to introduce a Bill amending the Constitution, the 

Private Member’s motion has to be seconded. It is on record that 

the Magyezi Motion was seconded. 
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At this point, the Speaker also ensures that the Private Member’s 5 

Bill is accompanied with a Certificate of financial implication. 

Under this stage, I will deal with the legal requirement of a 

Certificate of Financial Implications as well as the import of Article 

93 of the Constitution.  

 10 

Certificate of Financial Implications 

Section 76 (1) of the Public Finance Management Act as well as 

Rule 117 require every Bill introduced in Parliament to be 

accompanied by a Certificate of Financial Implications issued by 

the Minister of Finance. The Certificate indicates the estimates of 15 

revenue and expenditure over the period of not less than two years 

after the Bill is passed. It also indicates the impact of the Bill on 

the economy. 

The Attorney General submitted that the evidence on record shows 

that on 3rd October 2017, when Hon. Raphael Magyezi moved the 20 

House to have the Bill read for the first time, it was accompanied 

by a Certificate of Financial Implications as required by Section 76 

of the Public Finance Management Act and the Rules of Procedure 

of Parliament.  In the Attorney General’s view, this Certificate also 

served as a guarantee that the Bill did not have financial 25 

implications prohibited by Article 93 of the Constitution.  

The Attorney General emphatically submitted that Parliament only 

proceeded with the original Bill presented by the Hon. Raphael 

Magyezi after the Speaker and the House were satisfied that the 

Bill was accompanied by a Certificate of Financial Implications. 30 
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That this position was confirmed by the Constitutional Court in 5 

the judgments of Kasule, Kakuru and Cheborion, JJCC. 

Consideration by Court 

I note that the Certificate of Financial Implications from the 

Minister of Finance dated 28th September, 2017 was issued in 

respect to the original Magyezi Bill which dealt with the 10 

amendment of Article 102 (b). This Certificate was received by 

Parliament on 29th September, 2017 and presented before the 

House on 3rd October, 2017.  

I also note that the original Magyezi Bill did not contain provisions 

on term limits or the extension of tenure of Parliament which 15 

required to be voted on through a referendum. 

However, the Hansard of Wednesday, 20th December 2017 

indicates that while at the Committee stage, Hon. Tusiime 

proposed amendments to the effect that the tenure of Parliament 

be extended from five to seven years. These amendments were 20 

adopted into the Bill. In support of the said amendments, Hon. 

Rukutana (the Deputy Attorney General) stood in Parliament and 

stated that the Minister of Finance had provided a Certificate of 

Financial Implications in regard to the amendments and the 

Certificate indicated that if the expected amendments pass, the 25 

country will register a saving in revenues.” 

At the hearing of this matter in the lower court, the Clerk to 

Parliament tendered in evidence the second Certificate of Financial 

Implications accompanying the amendments introduced by Hon. 

Tusiime. Upon interrogation, the Court came to the conclusion 30 

that it was not a valid certificate for the following reasons: 
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(i) Hon. Mugoya Kyawa Gaster, Member of Parliament, 5 

Bukoli County North, Bugiri who had requisitioned for 

the second Certificate of Financial Implications from the 

Minister of Finance on 18th December, 2017 did not have 

the legal capacity to do so because it was Hon. Tusiime 

and not Mugoya who moved the amendments in 10 

Parliament. 

(ii) Although Hon. Mugoya’s letter of requisition was dated 

18th December 2017, the endorsements and receipt 

stamps on the letter showed that it was received by the 

Deputy Secretary to Treasury on 17th December 2017. The 15 

Minister of Finance gave instructions to process the 

certificate on 16th December 2017. It was unexplainable 

how the certificate could be processed days earlier before 

the letter requisitioning for it was actually written.  

(iii) Furthermore, no dates and particulars were given to Court 20 

as to who received the certificate for and on behalf of 

Parliament. The Clerk to Parliament only informed Court 

that, as the accounting officer of Parliament, it was her 

responsibility to originate a letter to the Minister of Finance 

requesting for a Certificate of Financial Implications as 25 

regards any Bill or amendment to be tabled before 

Parliament. 

Arising from the above reasons, the Constitutional Court came to 

the conclusion that the second Certificate of Financial Implications 

was wrongly applied for, issued and was not genuine. Accordingly, 30 

it served no legal purpose. 
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The question which then follows is: whether a Certificate which 5 

spoke to only a part of the Bill fulfilled the requirements of the law? 

The facts on record reveal that the Certificate of Financial 

Implications issued on 28th September, 2017 was only in respect 

to the original Magyezi Bill. Accordingly, the amendments 

introduced by Hon. Tusiime on 20th December 2017 were not 10 

covered at all by that certificate. The Certificate which would have 

covered the amendments was requisitioned from the Minister of 

Finance but was rejected by the Constitutional Court as invalid. 

I therefore come to the conclusion that by the time the Bill was 

passed, it was not accompanied by a Certificate speaking to the 15 

whole document in its entirety.  

As a result, I answer this sub-issue in the affirmative. 

I now move onto Article 93 of the Constitution which prohibits 

Parliament from proceeding on a Private Member’s Bill that creates 

a charge on the Consolidated Fund. 20 

 

Bill violated Article 93  

Article 93 of the Constitution provides that: 

“Parliament shall not, unless the Bill or the motion is 

introduced on behalf of the Government— 25 

(a) proceed upon a Bill, including an amendment Bill, that 

makes provision for any of the following—  
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 (ii) the imposition of a charge on the Consolidated Fund or 5 

other public fund of Uganda or the alteration of any such 

charge otherwise than by reduction;  

(iii) …………..  

(iv) …………… 

(b) proceed upon a motion, including an amendment to a 10 

motion, the effect of which would be to make provision for any 

of the purposes specified in paragraph (a) of this article.” (My 

emphasis) 

The provision bars Parliament from proceeding upon a private 

Member’s Bill which imposes a charge by way of increment on the 15 

Consolidated Fund or Public Fund of Uganda.  

The Constitutional Court held that, the introduction of the Private 

Member’s Bill that led to the enactment of the Constitution 

(Amendment) Act, 2018 was not inconsistent with Article 93 of the 

Constitution, except for the introduction of Sections 2,5,6,8 and 20 

10 because they required a referendum which has a charge on the 

Consolidated Fund. Musoke, JCC specifically held that the 

proposed Private Member’s Bill in its original form together with its 

proposed four amendments was not likely to impose a charge on 

the Consolidated Fund and was budget neutral. However, the 25 

amendments which re-introduced term limits and increased the 

tenure of Parliament and Local Government Councils had the 

effect of imposing a charge on the Consolidated Fund. 

Appellants’ submissions 
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The gist of both the 2nd and 3rd appellants’ argument is that the 5 

court having found that some of the provisions in the Bill 

contravened Article 93 should have come to no other conclusion 

than to nullify the whole Act. 

Counsel for the 3rd appellant specifically argued that the words 

“Parliament shall not proceed” in Article 93 should be given their 10 

ordinary meaning. He supported his argument with the authority 

of Theodore Sekikubo and ors vs. Attorney General12 where this 

Court applied the cardinal rule of statutory interpretation  that 

where words are clear and unambiguous, they should be given 

their primary, plain, ordinary and natural meaning. 15 

In counsel’s view, the words “Parliament shall not proceed” in their 

ordinary interpretation mean “to stop, not to go forward”. He 

argued that Parliament proceeded with the Bill contrary to Article 

93 and subsequently enacted the Act. The fact that the offending 

provisions were later found to be unconstitutional does not change 20 

the fact that Parliament proceeded with the Bill in contravention 

of the Constitution.  

Counsel further contended that according to Rule 113 of the 2012 

Rules, the Speaker was required to inform the House that the Bill 

contravened Article 93. However, the Speaker Ruled that Article 93 25 

was not applicable because the House was dealing with a 

Committee report and not a Bill. Counsel contended that the 

Speaker’s Ruling was wrong because she had earlier put the 

                                                           
12 Supreme Court Constitutional Appeal No. 01 of 2015. 
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question that the Bill be read for the second and called for a vote 5 

on the same. Therefore, Article 93 (b) (supra) was applicable.  

Counsel contended further that even if the Speaker’s Ruling (that 

the House was dealing with a Committee report and not a Bill) was 

to be true, the report of the Committee of the Whole House 

contained provisions which created a charge on the Consolidated 10 

Fund.  

That in the above circumstances, the Constitutional Court could 

not validate the unconstitutional acts by severing the offending 

parts of the Bill.  

Counsel also faulted the Constitutional Court for using the 15 

Certificate of Financial Implications as the test for determining 

whether the Bill created a charge on the Consolidated Fund. 

In counsel’s view, by the Minister stating in paragraph ‘e’ of the 

Certificate that there were no additional financial obligations 

beyond what was provided in the medium term expenditure 20 

framework meant that the Bill had financial implications. That 

“medium term” is defined in the Public Finance Management Act 

as a period of three to five years. A  medium  term expenditure  

framework  is a  primary  document  which  contains the 

consensus on policies, reform measures, projects and programmes  25 

that  a Government  is committed  to implement during  a specific 

period of between  three and five years. It draws on a larger 

objective such as vision 2025.  It may identify priority areas 

scheduled for implementation during the period, specify economic 

growth percentage expected policy goals, project sources of 30 

financing etc. According to counsel, it is just a plan which is 
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incapable of being used as a yardstick to determine whether a Bill 5 

creates a charge on the Consolidated Fund under Article 93 of the 

Constitution. Thus, the Minister’s assertion that the Bill will not 

have additional financial obligations beyond what is provided in 

the Medium Term Plan has no relevance to determine whether or 

not the Bill will create a charge on the Consolidated Fund. Counsel 10 

argued that when the law requires a determination of whether a 

Bill places a charge on the Consolidated Fund, it is erroneous to 

use a forecast/plan as the yardstick. 

That the determination of whether a Bill creates a charge on the 

Consolidated Fund is the Speaker’s role and not the Minister of 15 

Finance since Article 93 (supra) opens with the phrase: 

“Parliament shall not proceed ...”  

In respect to the 29 million facilitation, counsel argued that Article 

156 of the Constitution requires Parliament to prepare estimates 

which are included in a Bill to be known as an Appropriation Bill 20 

“which shall be introduced into Parliament to provide for issue 

from the Consolidated Fund of the sums necessary to meet that 

expenditure.” 

Article 154 of the Constitution also provides that no monies shall 

be withdrawn from the Consolidated Fund except….where the 25 

issue of those monies has been authorized by an Appropriation 

Act.” The Appropriation Act is in this respect a conduit from the 

Consolidated Fund. Counsel submitted that it was erroneous for 

the Constitutional Court to hold that the 29 million did not come 

from the Consolidated Fund but the account of Parliament. The 30 

decision to pay that money was a result of the Motions for the 1st 
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and 2nd second reading of the Bill. Those Motions therefore had 5 

the effect of removing 29 million shillings from the Consolidated 

Fund albeit unconstitutionally.  

To hold otherwise would mean that expenditure on Magyezi Bill 

was provided for in the 2016/17 Budget since it was introduced in 

September 2017. It would mean that at the time of preparing 10 

budget estimates in 2016, Parliament was aware of this Bill and 

made provision for it. That does not seem logical. The logical 

conclusion is that the Ministry of Finance provided the money. If 

it was not so, Parliament would have presented evidence of both 

its estimates for the financial year 2016/17 together with the 15 

Appropriation Act. The burden to do so laid with the Respondent 

but it failed to do so. 

On the other hand, the 1st appellant (Mr. Mabirizi) submitted that 

since the impugned Act affected expenses of various offices like the 

Electoral Commission, payments and emoluments to the President 20 

and Local Government leaders which are charged on the 

Consolidated Fund, the Bill could not be introduced by a Private 

Member. To support this argument, Mabirizi cited Article 66(3) of 

the Constitution and Section 9(2) of the Electoral Commission 

Act, which are to the effect that the Commission’s expenses are 25 

charged on the Consolidated Fund.  

Mabirizi further contended that the impugned Act added more 15 

days for the Supreme Court to determine a Presidential Election 

petition lodged before it which translated into more allowances. 

That Article 128(5) of the Constitution provides that, “the 30 
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administrative expenses of the judiciary, including all salaries, 5 

allowances … shall be charged on the Consolidated Fund.”  

In his view Mabirizi argued that Article 93 (supra) prohibits 

‘proceeding’ against a Bill or motion as opposed to Article 92 which 

prohibits the ‘passing’ of a Bill. Mabirizi relied on the Black’s Law 

Dictionary13, to define the words ‘proceeding’ and ‘passing’. 10 

Proceeding is defined as an act or step that is part of a larger 

action.” This means that any step, be it notification of the Speaker 

of an impending motion or the seeking of leave is prohibited under 

Article 93. Passing on the other hand is defined as enact (a 

legislative Bill or resolution); or to adopt.14  15 

Mabirizi prayed that the impugned Act be considered illegal and 

struck out since its enactment was prohibited by Article 93. 

 

 

AG’s reply 20 

The Attorney General submitted that the Justices of the 

Constitutional Court were right to apply the principle of severance 

by striking out the provisions of the impugned Act that did not 

comply with Article 93 and maintained those that complied with 

the Constitutional provision.  25 

The Attorney General invited this Court to uphold the decision of 

the Constitutional Court that the original Bill presented by Hon. 

Magyezi did not contravene Article 93 of the Constitution.  

                                                           
13 8th Edition at Pages 3807-3808 
14 Ibid pages 3550-3551   
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In regard to the twenty nine million given to the Members of 5 

Parliament, the Attorney General relying on the affidavit evidence 

of the Clerk to Parliament submitted that the said sum of money 

was appropriated for use by the Parliamentary Commission. It was 

not drawn from the Consolidated Fund. 

Consideration by Court 10 

The purpose of Article 93 is that, a Bill introduced by a Private 

Member should not contain any provision which causes the 

withdraw of funds from the Consolidated Fund.  

The amendments introduced by Hon. Tusiime had the effect of 

placing a charge on the Consolidated Fund contrary to Article 93.  15 

Once it is noted on the floor of the House that a Bill or an 

amendment to a Bill which is being introduced by a motion 

brought by a Private Member would have the effect of imposing a 

charge on the Consolidated Fund, the motion should for that 

reason fail. In the matter before Court therefore, Parliament should 20 

not have adopted the amendment to the Bill.  

Nevertheless, the Constitutional Court severed those provisions 

which had the effect of creating a charge on the Consolidated Fund 

and upheld the provisions contained in the original Magyezi Bill. I 

will later in this judgment discuss whether severance was 25 

applicable in such circumstances.  

Be that as it may, I do not agree with the appellants’ arguments 

that paragraph (e) of the Certificate of Financial Implications 

accompanying the original Magyezi Bill can be interpreted to mean 

that the Bill had the effect of causing financial implications 30 
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contrary to Article 93. Every Bill whether introduced by 5 

Government or a Private Member at a certain point has financial 

implications in terms of administrative and operation costs. It can 

never be said that any Bill should have a ‘zero’ financial cost. In 

fact, Section 76 (2) of the Public Finance Act provides that the 

certificate shall indicate the estimates of revenue and expenditure 10 

over the period of not less than two years after the Bill is enacted 

into law. Therefore, the appellants’ argument that paragraph (e) 

meant that there was financial implication cannot be sustained.  

Arising from my analysis above, I also do not find that the UGX 

29,000,000/= facilitation amounted to the impugned law placing 15 

a charge on the Consolidated Fund contrary to Article 93. If the 

money used had already been appropriated for use by Parliament, 

the funds cannot be said to have been directly withdrawn from the 

Consolidated Fund for purposes of implementing an amendment 

to the Constitution brought by a Private Member. Similarly, I also 20 

do not find Mabirizi’s argument that the allowances to be paid to 

the Judges due to the extended time of hearing a Presidential 

petition or expenses incurred by the Electoral Commission in 

carrying out its mandate amounted to placing a charge on the 

Consolidated Fund. 25 

Stage 3- First reading 

Rule 124 provides that every Bill shall be read three times prior to 

its being passed. At the stage of the first reading, the clerk to 

Parliament shall cause the Bill to be printed and published in the 

gazette. The Clerk shall then read aloud the Short Title of the Bill 30 

and it shall be taken to have been read for the first time. In the 
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instant appeal, the Bill that led to the impugned Act was read for 5 

the first time on 3rd October 2017. 

Stage 4- Committee stage 

In regard to this Stage, two complaints were raised by the 

appellants. One that the Committee report was signed by non-

members and the other that the Committee did not comply with 10 

the 45 days Rule. 

After the first reading is done, the Bill is referred to the appropriate 

Committee for consideration. (See: Rule 128) .In the instant case 

the appropriate Committee to which the Bill was referred was the 

Legal and Parliamentary Affairs Committee. 15 

The Committee examines the Bill in detail and makes all such 

necessary Public inquiries in relation to it and shall report back to 

the House within 45 days from the date the Bill is referred to the 

Committee as required by Rule 128 (2). 

The Bill that led to the impugned Act was referred to the Legal and 20 

Parliamentary Affairs Committee on Tuesday 3rd October 2017. On 

Monday 18th December 2017, the Speaker informed the House that 

the majority and minority reports from the Committee on Legal and 

Parliamentary Affairs were ready to be presented to the House. 

This was way beyond the 45 days threshold required by the Rule. 25 

The Committee report according to Rule 201 (1), must be signed 

and initialed by at least one third of all the Members of the said 

Committee. The majority Committee Report on record was signed 

by 29 members. During the presentation of the Report, Hon. 

Ssekikubo raised issue with 8 signatories who were not part of the 30 
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appointed Legal and Parliamentary Affairs Committee and the fact 5 

that they appended their signatures on to the Report yet they had 

not attended the Committee sessions. 

The Constitutional Court held that although the fact that people 

who were not members of the Legal and Parliamentary Affairs 

Committee signed the report was irregular, it was not fatal to the 10 

enactment process and cannot invalidate the Committee report. 

The court reasoned that according to Article 94 (3) of the 

Constitution, the presence or the participation of a person not 

entitled to be present or to participate in the proceedings of 

Parliament shall not, by itself invalidate those proceedings. 15 

Furthermore, the court stated that even if the eight (8) non-

members who signed the report after the deliberations were 

removed, there would still be sufficient quorum of Members who 

signed the report for it to pass. 

 20 

Appellants’ submissions 

The appellants alleged that Rule 201 (1) was flouted when 8 non-

members of the Legal and Parliamentary Affairs Committee signed 

the report. Rule 201 (1) provides that: “A report of a Committee 

shall be signed and initialed by at least one third of all the 25 

Members of the Committee, and shall be laid on the Table.” 

Furthermore, the appellants argued that the Committee did not 

report back to the House within 45 days from the time the Bill was 

referred to them as required by Rules 128 (2) and 140 (1). The said 

Rules provide as follows: 30 
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“128 (2). The Committee shall examine the Bill in detail and 5 

make all such inquiries in relation to it as the Committee 

considers expedient or necessary and report back to the House 

within forty five (45) days from the date the Bill is referred to 

the Committee. 

140 (1). Subject to the Constitution, no Bill introduced in the 10 

House shall be with the Committee for consideration for more 

than forty-five days.” 

 

AG’s reply 

In response to the appellants’ allegation, the AG submitted that 15 

the Committee had the requisite quorum to sign the report with or 

without the non-members. The AG supported the findings of the 

Constitutional Court and prayed that this Court upholds them. 

In regard to the 45 day Rule, the AG submitted that the Committee 

acted well within the provisions of Rules 128 and 140 of the Rules 20 

of procedure of Parliament in that whereas the Bill was referred to 

the committee on 3rd October 2017, the House was sent on recess 

on 4th October 2017. During recess, there was no transaction of 

parliamentary business without leave of the Speaker. That 

therefore, the 45 days could not start running until the leave was 25 

obtained. 

It was the AG’s submission that by a letter dated 29th October 

2017, the Committee Chairperson duly applied for leave to the 

Speaker, which was granted on the 3rd November 2017. Therefore, 

the 45 days started to run from 3rd November 2017 and would 30 
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expire on 16th December 2017. The Committee reported back on 5 

14th December 2017, two days before the expiry of the 45 days 

period. Thus, the Committee report was duly presented to the 

whole House within the period stipulated under Rule 128. 

The AG further argued that the above notwithstanding, non- 

compliance with the 45 days Rule did not vitiate subsequent 10 

proceedings on the Bill since Rule 140 provides that where extra 

time is granted and it expires, the House shall proceed with the 

Bill without any further delay. 

 

Consideration by Court 15 

Signing of the Committee report by non-members 

It is on record and undisputed that the report of the Parliamentary 

and Legal Affairs Committee was signed by non-members to the 

Committee. The Hansard indicates that Hon. Ssekikubo raised a 

procedural issue on the floor of Parliament concerning the matter.  20 

The discourse on record clearly shows that the two Honorable 

members were part of two Committees at the same time contrary 

to Rules 154 (1) and 155 (2) which prohibit Members from being 

part of more than one Committee at the same time. 

Be that as it may, Rule 203 allows non-members of a Committee 25 

to participate in any of the public proceedings of a particular 

Committee. Furthermore, Rule 206 (1) and (2) also allows for co-

opting of Members to participate in the proceedings of a 

Committee. This Rule provides that: 
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“(1) A Committee may, with the approval of its Members co-5 

opt any other Member who is not a Member of the Committee 

but shall have no vote on any matter to be decided by the 

Committee.” 

From the above cited Rules it can safely be concluded that non-

members of a Committee can participate in proceedings of any 10 

Committee but not cast a vote so as to make a binding decision. 

The question which follows is: whether the signatures of the eight 

non-members invalidated the Committee report? 

The voting on the resolutions and subsequent signing of the 

Committee report by members are binding. The votes determine 15 

what forms the majority view and the minority view. The binding 

effect of the signatures flows from people who have the authority 

to sign the report. The validity or invalidity of the report resulting 

from non-members’ signatures depends on whether the provisions 

of law makes it material or not. Rules 203 and 206 (supra) 20 

emphasize the prohibition that non-members of a designated 

Committee are not allowed to cast a vote or form part of the 

quorum. Therefore, a non-member’s signature on the report is 

invalid and has no authority to form binding decisions by their 

signatures.   25 

 A properly constituted Committee Member is one who is entitled 

to not only participate in Committee proceedings but also cast a 

vote. 

I therefore hold that the signing of the Committee report by non-

members was a material irregularity which rendered the report 30 

suspect. The Constitutional Court erred in holding that although 
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the signing of the report by non-members was fatal, it did not 5 

invalidate it. It follows that the AG’s argument that the signatures 

of the 8 non-members when severed do not invalidate the report 

cannot be sustained.  

Non-compliance of the Committee to the 45 days Rule 

In light of the explanation given by the AG in regard to this matter, 10 

I find that Rule 128 (2) was not violated. 

 

Stage 5- 2nd reading and Constituting of the Committee of the 

Whole House. 

The next procedural step in the legislative path is for the Bill to be 15 

read the second time and the Committee report to be debated. 

Rule 201 (2) provides that: 

“Debate on a report of a Committee on a Bill, shall take place 

at least three days after it has been laid on the Table by the 

Chairperson or the Deputy Chairperson or a Member 20 

nominated by the Committee or the Speaker.” 

 

 

The appellants argued in the lower court that the rule requires 

physical laying of a document on the Table in Parliament. 25 

Furthermore Mr. Mabirizi argued that the Constitutional Court 

was dishonest in finding that the motion to suspend Rule 201 (2) 

was when the House constituted itself into the Committee of the 

Whole House whereas it was at plenary. That according to Section 
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8 (2) and (4) of the Electronic Transactions Act, there was no 5 

evidence to support the finding of the court that the report had 

been electronically delivered four days prior to the debate.  

On the other hand, the Attorney General contended that since each 

Member of Parliament had been availed with an ipad, laying on 

table of the Committee report had been done electronically through 10 

the ipads. That it was on this basis that he moved a motion to have 

Rule 201(2) suspended. 

The Respondent submitted that Members of Parliament received 

the report of the Committee three days before the debate and 

prayed that the finding of the Justices of the Constitutional Court 15 

is upheld. 

Regarding the secondment of the motion moved by Hon. 

Rukutana, the AG submitted that the majority Justices of the 

Constitutional Court came to the right conclusion that the Rules 

were not flouted since no secondment was required.  20 

Furthermore, the AG argued that it would be inconceivable for the 

Speaker to have allowed debate on the motion moved by Hon. 

Rukutana without it being seconded as required by Rule 59. 

In conclusion, the AG invited this Court to uphold the findings of 

the majority Justices of the Constitutional Court as far as the 25 

secondment of the motion for suspension of Rule 201 was 

concerned.  

The Constitutional Court held that the motion by Hon. Rukutana 

to suspend the operation of Rule 201 (2) (supra) which required a 

lapse of 3 days before the report was debated was permitted by 30 
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Rule 16 of the Rules of Parliament. Court concluded that the 5 

suspension of Rule 201 (2) was not fatal to the subsequent 

legislation. 

The court reasoned that the proceedings indicated in the Hansard 

show that the Speaker pointed out to the Members that they had 

received copies of the report on their ipads four days prior to its 10 

being laid on Table. That the purpose of the said Rule is to give 

adequate notice to Members of Parliament as to the contents of the 

report so that they are prepared to debate the same on the floor of 

Parliament. 

Furthermore, the court found that the requirement for secondment 15 

of the motion to suspend Rule 201(2) was merely directory and not 

mandatory. This is because the motion to suspend the Rule was 

moved when Parliament was sitting as a Committee of the Whole 

House and Rule 59 (2) provides that, “in a Committee of the Whole 

House or before a Committee, a seconder of a motion shall not be 20 

required.” 

The AG invited this Court to consider the rationale for inclusion of 

Rule 201 as stated by Cheborion, JCC that since the rationale for 

the inclusion of Rule 201was to give adequate notice of the 

Committee report, the purpose of the Rule was achieved and no 25 

breach was occasioned to the Rules. 

I however note that on the other hand, Kakuru, JCC (dissenting) 

held that according to the Hansard, the debate went on without 

the motion having been seconded or voted upon. That from the 

record, by the time the motion to suspend Rule 201(2) was moved, 30 

Rt. Hon. Speaker of Parliament had ruled that she had already 
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given the notice required under Rule 201(2) to members 5 

electronically through their IPads.  

That Rule 201(2) is couched in mandatory terms. It requires that 

Members of Parliament be given sufficient time to read and 

internalize a report of a Committee before debating on it. According 

to Kakuru, JCC, Rule 201 is not one of those that cannot be 10 

suspended. However, its suspension was not seconded by anyone 

as required by Rule 59, of the Rules of Procedure of Parliament 

which stipulates thus;- 

“(1) In the House, the question upon a motion or amendment shall 

not be proposed by the Speaker nor shall the debate on the same 15 

commence unless the motion or amendment has been seconded.” 

In conclusion on the issue, Kakuru JCC held that the Speaker of 

Parliament failed to apply Rule 201(2) which is mandatory. He 

accepted the submissions of the Petitioners’ counsel that “laying 

on the table” means physically presenting the Bill on the table of 20 

Parliament and does not include sending an electronic copy to 

Members. The Judge noted that, Parliament amended and adopted 

the 2017 Rules in October 2017. That had Parliament intended to 

amend Rule 201 to take into account “electronic notice”, or 

“electronic laying on the table” it would have done so, since 25 

according to the Hon. Speaker, the practice was already in place. 

The fact the Rule remained unchanged following the 2017 

amendment means that, there was no intention to adopt a new 

procedure or turn the existing practice into law. Therefore, the 

submissions of the Hon. Deputy Attorney General that when the 30 
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Members of Parliament were availed with IPads, Rule 201 no longer 5 

serves any useful purpose has no legal basis . 

Thus, Parliament while passing the impugned Act, failed to comply 

with Rule 201(2) of its Rules of Procedure, which is mandatory. 

That failure contravened Article 94 (1) of the Constitution and 

as such vitiated the whole process of enactment of Act 1 of 2018. 10 

 

Consideration by Court 

The first important question to be addressed under this sub-issue 

is: the proper meaning of the phrase “laying on the table/tabling.”  

The interpretation section of the Rules defines “table” and “tabling” 15 

as follows: 

“Table” means the Clerk’s Table; 

“Tabling” means the laying of an official document on the 

Table and laying before Parliament shall be construed 

accordingly. 20 

The Parliamentary Rules were amended in October 2017 but the 

definition of the above phrases were left intact. On the other hand, 

another rule (Rule 29 (1)) which I find pertinent in resolving the 

issue at hand was amended by integration of electronic interaction 

as a mode of communication to Members of Parliament.  25 

 Rule 29 (1) provides that: “a weekly Order Paper including 

relevant documents, shall be made and distributed to every member 

through his or her pigeon hole and where possible, electronically.”  



67 
 

In my view, this is evidence that where Parliament intended to 5 

integrate electronic modes of communication into its rules and 

practice, the changes were specifically dealt with. Indeed I am in 

agreement with Justice Kakuru (dissenting) when he stated that 

since at the time of debating the impugned Act, Parliament had 

adopted the 2017 Rules, but did not change the Rules to take into 10 

account “electronic laying on the table”, Rule 201(2) remains in 

force.  

It therefore is clear to me that tabling and laying an official 

document before Parliament must be physically done and the 

document must be placed on the Clerk’s table. 15 

Furthermore, a look at the Hansard shows the phrase being 

equated to physical laying on the table by other Members of 

Parliament who in the same session presented reports from other 

committees. For example: in the Hansard of Tuesday 26th 

September 2017, Hon. Muwanga Kivumbi stated: “Madam 20 

Speaker, I beg to lay on the Table a report entitled , Report of the 

Delegation of Parliament of Uganda …” .Muwanga Kivumbi then 

proceeded to present the physical report to the House. And 

furthermore, the Hansard of 3rd October 2017 records Hon. Peter 

Ogwang stating that: “Madam Speaker I beg to lay on the Table 25 

reports of the Auditor- General on the financial statements of the 

following entities…” He then went ahead to physically present the 

said reports before the House and the Speaker directed that they 

be sent to the Committee on Public Accounts. 
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Would it be reasonable in a parliamentary session to attach 5 

different meanings to a rule, depending on which report was in 

issue? My answer is “No”. 

I therefore find that tabling and laying an official document before 

Parliament must be physically done and the document must be 

placed on the Clerk’s table.  As the Rules stand today, electronic 10 

distribution of the Committee Report on Members’ ipads or pigeon 

hole does not amount to tabling. 

Arising from the above analysis, it would follow that there was no 

lapse of three days after the laying on the table of the report. The 

report was laid on the table on 18th December 2017 and the debate 15 

ensued on the same day. 

Without prejudice to the foregoing analysis, I must address the 

appellants’ argument that the motion to suspend 201 (2) by Hon. 

Rukutana needed to be seconded.  

The Hansard states that on Monday 18th December 2017, when 20 

the House reconvened to receive the Committee report, the 

Speaker stated as follows: 

“... Today, we shall receive two reports; one on the Constitutional 

(Amendment) (No.2) Bill, 2017. It is anticipated that we shall receive 

the report; debate it today and tomorrow so that as many Members 25 

as possible, are given an opportunity to express their views … 

Debate what will be presented to us.” 

Hon. Karuhanga raised a procedural issue that debating the report 

on the same day it was laid on the table would violate 201 (2) 

because the minimum period of 3 days between the tabling of the 30 
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report and the debate would not be respected. The Deputy Attorney 5 

General responded by moving a motion to have the rule suspended 

so that the debate could continue. A debate on the report indeed 

ensued. 

Did the motion to suspend 201 (2) require secondment?  

I note that when Hon. Rukutana moved the motion, the House was 10 

constituted as a Committee of the whole House. Rule 59 (2) 

provides that, “in a Committee of the whole House or before a 

Committee, a seconder of a motion shall not be required.” (My 

emphasis). 

When Hon. Rukutana moved the motion to suspend Rule 201(2), 15 

the motion for the second reading of the Bill by Hon. Magyezi had 

been moved. At this point, the Bill stood committed to the 

Committee of the whole House. This is according to Rule 130 (1) 

which is to the effect that if a motion for the Second Reading of a 

Bill is carried, the Bill shall stand committed, immediately, to the 20 

Committee of the Whole House. 

Rule 2 defines a Committee of the Whole House as a Committee 

composed of the whole body of Members of Parliament. As shown 

above in Rule 59(2) (supra) the motion in issue did not require 

secondment since the House had been constituted as a Committee 25 

of the whole House. 

Consequently, the debate which ensued would be regular. 

I nevertheless still need to expound on the import of Rule 29 and 

draw a distinction between the purpose of this rule and Rule 201 

(2) 30 
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It was argued by the AG that the purpose of Rule 201(2) is to 5 

adequately notify each Member of the content in a document such 

as the committee report in this matter. Based on this argument, it 

was submitted that there was no need to physically lay the 

Committee Report on table because it was sent to Members’ iPads 

electronically which fulfilled. 10 

Let me start with a discussion of Rule 29 and more specifically 

with how it is formulated. The rule uses the word “and”. The use 

of the word “and” connotes togetherness. The use of “and” would 

mean that the documents must be availed both in the “pigeon hole” 

and “electronically.” However, whereas availing a hard copy in the 15 

pigeon hole is mandatory, the distribution of the electronic copies 

has been subjected to its being possible.  

Why then was it necessary for Parliament to craft Rule 201 (2) in 

addition to Rule 29? I posit that the purpose of Rule 29 is to notify 

members that a particular document is ready. On the other hand, 20 

Rule 201 (2) is aimed at ensuring that members start reading the 

document in preparation for meaningful debate. The tabling of a 

document under Rule 201 (2) is like a referee’s whistle, blown so 

that those in the race commence the run. Without Rule 201, it is 

possible for members who have been availed with numerous 25 

documents under Rule 29 to each concentrate on documents of 

their choice and consequently members would attend sittings 

when not on the same page.  

I now move on to Mabirizi’s contention that the requirements of 

Section 8(2) of the Electronic Transactions Act were not 30 

complied with. It must be noted that the fact that the report was 
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electronically re-laid to all Members of Parliament was not in 5 

dispute. What was in issue was whether or not Parliament 

complied with Rule 201 (2)-an issue I have already discussed 

above. 

Consequently, I do not find it relevant to discuss the Electronic 

Transactions Act. 10 

Debating the Bill 

The next step after the Committee report is tabled and 3 days have 

elapsed is for the House to constitute itself into a Committee of the 

Whole House. The Committee of the Whole House starts to debate 

the Bill clause by clause and any amendments proposed to the 15 

clauses or Bill are raised.  

The appellants here allege that the Speaker denied the Members 

adequate time to debate the Bill, allowed the debate to proceed in 

absence of the Leader of Opposition and allowed Members of the 

Ruling party to cross the floor of Parliament to the Opposition side. 20 

In respect to the above irregularities, the Constitutional Court held 

that as long as there was the requisite quorum of one-third of the 

Members in Parliament, the business of Parliament can go on in 

the absence of the Leader of Opposition, the Chief Whip and 

opposition Members of Parliament. That Article 94 of the 25 

Constitution allows Parliament to act notwithstanding a vacancy 

in its membership.  

Furthermore, Court held that there was no evidence presented as 

to why the Leader of the Opposition and opposition Members were 

not in Parliament when the Bill was tabled for debate. 30 
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In regard to crossing the floor of Parliament, Court held that the 5 

Speaker according to circumstances obtaining at a particular 

moment can exercise her powers and permit MPs to sit at 

particular places in the chamber of Parliament. 

On the denial of adequate time to debate the Bill, the Court held 

that there is no provision making it a mandatory requirement for 10 

deliberations to be got from every Member of Parliament. The only 

condition precedent under Article 262 is the requirement for the  

Bill to be supported by a two-thirds majority of all the Members of 

Parliament. That from the Hansard, 124 Members of Parliament 

had contributed before the Speaker closed the debate. The Leader 15 

of Opposition equally frustrated the Speaker’s effort to have more 

Members contribute to the debate. This however did not adversely 

affect the passing of the Act. 

Appellants’ submissions 

Denial of adequate time to debate the Bill 20 

Regarding the denial of adequate time to debate the Bill and the 

debate ensuing in the absence of opposition Members, Mabirizi 

contended that it is not the quorum which makes Parliament 

properly constituted to transact business. That the quorum is only 

a requirement at the time of voting. Therefore, the absence of the 25 

Opposition Members at any stage renders the House improperly 

constituted. 

Crossing the floor of Parliament 

On crossing the floor of Parliament, Mabirizi submitted that the 

Court was wrong in finding that the Speaker exercised her general 30 
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powers under Rule 7 (2) yet Rule 82 (1) (b) provides that, during a 5 

sitting, a Member shall not cross the floor of the House or 

move around unnecessarily. Mabirizi supported this argument 

with the principle of law that a general provision cannot apply 

where there is a specific provision. He relied on the authority of 

Adonia vs. Mutekanga15 wherein it was held that the Courts will 10 

not normally exercise their inherent powers where a specific 

remedy is available. 

For the 2nd appellant (MPs), it was submitted that there was 

evidence on record to show that Members of Parliament were 

denied adequate time to debate the Bill which violated the Rules. 15 

AG’s reply 

The AG submitted that the Constitutional Court rightly found that 

the Members of Parliament were given adequate time to debate the 

Bill. Furthermore, that Rule 9 (1) and (4) obliges the Speaker to 

ensure that each Member has a comfortable sit in Parliament. The 20 

Speaker was therefore justified in the circumstances to permit 

Members to sit in the available seats on the Opposition side. Thus, 

there was no crossing of the floor of Parliament as alleged by the 

appellants. 

 25 

 

Consideration by Court 

Denial of adequate time to debate  

                                                           
15 (1970) 1 E A 429. 
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In regard to denial of adequate time to debate the Bill, the 5 

appellants did not provide Court with any parameters to guide it 

in determining what constitutes adequacy of time for debate. 

Crossing the floor 

The circumstances surrounding the alleged crossing of the floor of 

the House are that, when the Leader of Opposition voluntarily 10 

withdrew from the House, the Speaker invited Members who had 

been standing on the Government wing of the House to take up 

seats vacated by the Leader of Opposition and her colleagues. The 

appellants allege that this was prohibited by Rule 82 (supra). The 

appellants also fault the Court for interpreting the crossing of the 15 

floor of the House in a Political sense. 

‘Crossing the floor’ is an expression used to describe a Member’s 

decision to break all ties binding him or her to a particular party.16 

I note that the Members from the Ruling party took up opposition 

seats at the Speaker’s directive. The Members were not changing 20 

from their Political party to join the opposition. Consequently, I do 

not find the appellants argument that there was crossing of the 

floor sustainable. 

Debating in absence of Opposition Members 

The Hansard details the events that led to the absence of the 25 

Leader of Opposition-Hon. Winfred Kiiza.  Prior to her exit of the 

chamber, she raised an issue to the Speaker alleging intolerance 

of Members on the government side. Hon. Winfred appealed to 

Members who felt that the House was not proceeding within the 

                                                           
16  A Glossary of Parliamentary words, Parliament of Australia accessed on 4/2/2019 at www.aph.gov.au. 
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Rules to first move out and consult each other. Thereafter, she 5 

exited the House. 

The function of the opposition side in Parliament is to criticize and 

or offer alternative views in debating national issues. [See: Rule 

14 (4)]. It is this arrangement and functionality of Parliamentary 

opposition that reflects the fundamental Constitutional principle 10 

of democracy and Rule of law. The Speaker as Chairperson of the 

House had to bear this in mind. However, in the circumstances of 

the present appeal, the Leader of Opposition voluntarily exited the 

Chamber and never returned. 

I therefore cannot fault the Constitutional Court for answering this 15 

sub-issue in the negative. 

Suspension of Members 

Rules 87(2) and 88 provide for the suspension of any Member of 

Parliament as follows: 

“87 (2)The Speaker or Chairperson, shall order any Member 20 

whose conduct is grossly disorderly to withdraw immediately 

from the House or Committee for the remainder of that day’s 

sitting; and the Clerk or the Sergeant-at-Arms shall act on 

such orders as he or she may receive from the Speaker or 

Chairperson to ensure compliance with this Rule.” 25 

“88 (1) If the Speaker or the Chairperson of any Committee 

considers that the conduct of a Member cannot be adequately 

dealt with under sub Rule (2) of Rule 87, he or she may name 

the Member. 

    (2) Where a Member has been named, then- 30 
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    (a) In the case of the House, the Speaker shall suspend the  5 

Member named from the service of the House; or 

    (b) In the case of a Committee of the whole House, the 

Chairperson shall forthwith leave the Chair and report the 

circumstances to the House and the Speaker shall suspend the 

Member named from the service of the House.” 10 

In addressing the issue of suspension of some Members from the 

House, the Constitutional Court held as follows: 

“Under Rule 87(2), the Speaker has powers to order a Member of 

Parliament whose conduct is grossly disorderly to withdraw 

immediately from the House for the remainder of that day’s sitting 15 

and the member so suspended has to immediately withdraw from 

the precincts of the House until the end of the suspension period 

under Rule 89.  Under Rule 86(2) the decision of the Speaker on any 

point shall not be open to appeal and shall not be reviewed by the 

House, except upon a substantive motion made after notice. 20 

It is asserted by the petitioners that the Speaker ought to have 

afforded a hearing and also have provided reasons for suspending 

the six Honourable Members of Parliament under Articles 28(1) and 

44(c).  It is however unexplained by the petitioners what fair hearing 

the Speaker should have given to the suspended members.  Like in 25 

contempt of Court proceedings the members affected misconducted 

themselves in the very eyes and hearing of the Speaker, including 

disobeying her very orders to them to be orderly and the very 

members were exchanging defiant words and physical gestures to 

the chair. 30 
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This Court did not receive any evidence whether any of the 5 

suspended members moved a substantive motion to question the 

decision of the Speaker.  At any rate, later on, the Members of 

Parliament with the necessary quorum freely participated in 

debating the Constitutional (Amendment) Bill, 2017 in the Second 

and Third Readings.   10 

It cannot therefore be concluded that the suspension of the six 

Members of Parliament made the enactment of the Constitution 

(Amendment) Act No. 1 of 2018 to be unconstitutional.  Issue 7(f) is 

answered in the negative.” 

Appellants’ submissions 15 

The appellants submitted that on the 18th December 2017 when 

Parliament convened to consider the report of the Legal and 

Parliamentary Affairs Committee, three honourable Members of 

Parliament raised two pertinent points of law to which the speaker 

declined to give her ruling and instead arbitrarily suspended the 20 

1st, 2nd, 3rd, 4th and 5th Appellants and other Members from 

Parliament in contravention of Articles 1, 28 (1), 42, 44 (c) and 

94 of the Constitution.  

That the Hansard clearly showed that Hon. Theodore Sekikuubo 

brought to the attention of the Speaker the fact that the report of 25 

the Committee on Legal and Parliamentary affairs was fatally 

defective since non-Members to wit; Hon. Akampurira Prossy 

Mbabazi and Hon. Lilly Akello, who both sat on the Committee of 

Defence and Internal Affairs had signed it.  

Furthermore, Hon. Ssentamu Robert and Hon. Betty Amongi 30 

raised another point of procedure that the matter concerning the 
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impugned Bill was before the East African Court of Justice and 5 

that proceeding with the same would amount to breach of the 

subjudice Rule. However, the Speaker declined to pronounce 

herself on the matter and instead adjourned the proceedings. 

Before Members could leave the chambers, the Speaker made an 

arbitrary order suspending the 1st to 5th appellants together with 10 

another MP without assigning any reason whatsoever as required 

under the Rules nor did she state the offences committed.  

Therefore, that the Speaker grossly violated the Rules of Procedure 

of Parliament by: not according the said MPs a fair hearing before 

suspending them, not giving any reason for their said suspension 15 

and acting ultra vires after being functus officio at the time of 

making the suspension decision.  

Counsel submitted further that by virtue of the illegal suspension 

of the MPs, the speaker denied them a right to effectively represent 

their respective Constituencies in the law making process and as 20 

such the same vitiated the entire process.  

The appellants argued that these illegalities were elaborately 

presented before the Constitutional Court but the court held that 

the participation of the new members that were added to the 

Committee though irregular, did not invalidate the Committee 25 

report because even if the number of non-Members was deducted, 

the majority report still had enough signatures to pass it. Also, that 

the action taken by the Speaker to suspend certain Members of 

the House from participating in the proceedings of the House was 

due to the fact that the suspended members had defied the 30 
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Speaker and disrupted the proceedings in the House thereby 5 

provoking the wrath of the Speaker.   

AG’s reply 

In reply to the appellants’ contention above, the AG submitted that 

Rule 88(2) (a) of the Rules empowers the Speaker to name and 

suspend from the service of the House a Member who conducts 10 

him/herself in a disorderly manner in Parliament. A Member so 

suspended from the service of the House is commanded in Rule 

89 to immediately withdraw from the precincts of the House until 

the end of the suspension period.  

Rule 88 (4) guides the period of suspension of a member and it 15 

requires that a Member who is suspended on the first occasion in 

a session shall be suspended for 3 sittings. In accordance with 

Rule 88(4), the 3 sittings for which the member is suspended are 

computed from the next sitting of Parliament.  

Arising from the above, the AG contends that the appellants 20 

misconstrued the import of Rule 88 (4) in as far as it applied to 

the circumstances in this case. That it would be absurd that a 

Member, who is found by the Speaker to have conducted himself 

in a disorderly manner in the House and is therefore suspended 

from the service of the House, is then allowed to remain in the 25 

House for the rest of the day’s sitting. 

In regard to the right of fair hearing, Rule 86 (2) provide that the 

decision of the Speaker or Chairperson shall not be open to appeal 

and shall not be reviewed by the House, except upon a substantive 

motion made after notice in the instant case none was made. 30 
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In respect to the contention that the Speaker while suspending the 5 

Members was out of her chair, the AG referred to the Hansard of 

18th December 2017 where the Speaker stated: “I suspend the 

proceedings up to 2 o ‘clock but in the meantime, the following 

members are suspended: 

1. Hon. Ibrahim Ssemujju 10 

2. Hon. Allan Ssewanyana 

3. Hon. Gerald Karuhanga 

4. Hon. Jonathan Odur 

5. Hon. Mubaraka Munyangwa 

6. Hon. Anthony Akol.” 15 

Article 257 (aa) of the Constitution as well as Rule 2(1) of the 

Rules define “sitting” to include a period during which Parliament 

is continuously sitting without adjournment and a period during 

which it is in Committee. 

Rule 20 of the Rules provide that the Speaker may at any time 20 

suspend a sitting or adjourn the House. 

The AG therefore submitted that the Speaker only suspended the 

sitting to 2.00 O’ clock and did not adjourn the house, hence She 

was not functus officio because there was a continuous sitting of 

the House when Members were suspended. 25 

That the Speaker acted within her mandate to suspend Members 

of Parliament for their un-Parliamentary conduct, there is no 

evidence to show that the suspended Members of Parliament 

moved a substantive motion challenging their suspension. The AG 

therefore prayed that the findings of the Justices of the 30 

Constitutional Court be confirmed. 
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Consideration by Court 5 

It is imperative to note from the outset of resolving this sub-issue 

that there were two instances of suspension. The instance of 

suspension contended under issue 2 is one where six MPs were 

expelled from the House. The Members’ suspension occurred 

during the presentation of the Committee report. Different 10 

Members kept interjecting the presentation by raising various 

procedural issues. I note that from the Hansard none of the six 

suspended MPs raised any interjections. The Hansard does not 

show why they were suspended. However, Rule 87 (2) gives 

discretion to the Speaker to suspend any Member whose conduct 15 

is grossly disorderly to withdraw immediately from the precincts of 

the House. The Speaker did not exercise her powers ultravires the 

law. 

As to when the suspension takes effect, Rule 88 (4) provides that:- 

If a Member is suspended, his or her suspension on the first 20 

occasion in a Session shall be for the next three sittings, 

excluding the sitting in which he or she was suspended; on the 

second occasion in a session, for the next seven sittings 

excluding the sitting in which he or she was suspended, and 

on the third and any subsequent occasion during the same 25 

Session, for the next twenty eight sittings of the House, 

excluding the sitting in which the Member was suspended. 

The correct interpretation of the above provision is that where a 

Member has been suspended in a Session, the suspension takes 

effect from the next three sittings. The words ‘excluding the sitting 30 

in which he/she has been suspended’ does not mean that the 
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suspended Member stays in the House until the next three sittings 5 

commence. The suspension takes immediate effect and the 

duration of the suspension lapses after three sittings have been 

held. 

 

Failure to close doors to the chambers at the time of voting 10 

on the 2nd reading of the Bill. 

Article 89 of the Constitution provides for the voting procedures 

in Parliament as follows:  

“(1) Except as otherwise prescribed by this Constitution or any 

law consistent with this Constitution, any question proposed 15 

for decision of Parliament shall be determined by a majority 

of votes of the members present and voting in a manner 

prescribed by Rules of procedure made by Parliament under 

article 94 of this Constitution.” 

The above Constitutional provision is reiterated in Rule 92 (1). 20 

More specifically, Rule 98 (1) (a) provides that, “Roll call and tally 

voting shall be held at the second and third reading of the Bill for an 

Act of Parliament to amend a provision of the Constitution.” 

The appellants alleged that the Speaker did not comply with Rule 

98 (4) which required the Speaker to direct that the doors to the 25 

chamber to be locked and the bar drawn before the voting 

commenced. 

The Constitutional Court held that since the House was full and 

there were no seats for all Members of Parliament, the Rules could 

not be adhered to the letter. That in the absence of any evidence 30 
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that strangers took advantage of the failure to close the doors and 5 

voted, the allegation of any breach of Rule 98 of the Rules of 

Procedure is legally and factually untenable and did not render the 

Amendment Act unconstitutional. 

 

Appellants’ submissions 10 

Counsel submitted that failure by the Speaker of Parliament to 

close all doors to the Chambers to Parliament before voting on the 

2nd reading of the Bill was inconsistent with and in contravention 

of Articles 1, 2, 8A, 44 (c), 79, and 94 of the Constitution as 

well as Rule 98(4) of the Rules of Parliament. That this fact was 15 

admitted by the Clerk to Parliament in her affidavit. According to 

the 2nd and 3rd appellants’ counsel the rationale of Rule 98 (4) is to 

bar Members who had not participated in the debate to enter 

Parliament vote. That the Speaker however not only left the doors 

wide open but called for members who were outside the chambers 20 

during the time of debate to enter and vote.  

Counsel therefore submitted that the Constitutional Court erred 

in law in holding that no evidence was availed as to how the failure 

to close all the doors during voting made the enactment of the Act 

unconstitutional. That the Rules of procedure were not made in 25 

vain. Therefore they must at all material times be obeyed and 

respected save where they have been duly suspended. Thus, the  

non-compliance with Article 98 (4) rendered the entire enactment 

process and the outcome thereof illegal. 

AG’s reply 30 
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No reply was made by the AG on this sub-issue. 5 

Consideration by Court 

I have carefully studied the Hansard when the motion to have the 

Bill read for the second time was moved. Hon. Kantuntu raised the 

issue of the need to have the doors locked during voting. The voting 

continued. After voting, the Speaker gave her reasons for not 10 

following the procedure in Rule 98. She stated as follows: 

“Honourable members, ideally I was supposed to have closed the 

doors under Rule 98(4). However, that exists in a situation where all 

the Members have got seats, but in this Parliament, 150 Members 

do not have seats. Therefore, it was not possible to lock them out 15 

and that is why I did not lock the doors … Is there anybody who 

has not voted? We now close the ballot.” 

I find the Speaker’s reasoning plausible. Most important is that a 

roll call of the Members was taken to identify who was present or 

absent as well as those who were not eligible to cast a vote. The 20 

voting process with unclosed doors went on smoothly. Voting was 

by roll call and the majority votes recorded was 317. Therefore, the 

appellants’ contention that the failure to close the doors of 

Parliament during voting made the impugned Act unconstitutional 

lacks merit. 25 

Stage 6- 3rd reading of the Bill 

Rule 136 provides that the third reading is upon a motion that 

“the Bill be now read a third time and do pass.” 

If any member desires to delete or amend any provision contained 

in a Bill as reported from a Committee of the whole House he or 30 
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she may, at any time before a member moves the third reading of 5 

the Bill, move that the Bill be recommitted either wholly or in 

respect only of some particular amendment or amendments. [Rule 

137 (1)] 

The appellants allege that the 2nd and 3rd reading of the Bill was 

done on the same day, 20th December, 2017. This violated the 10 

Constitution. 

Non observance of the 14 days Rule between the 2nd and 3rd 

reading of the Bill. 

Article 263 of the Constitution provides that, “the votes on the 

second and third readings referred to in Articles 260 and 261 of 15 

this Constitution shall be separated by at least fourteen sitting 

days of Parliament.”  

The Hansard on record shows that the 2nd and 3rd readings of the 

Bill that led to the enactment of the impugned Act was done on the 

same day that is 20th December 2017. 20 

In resolving the issues surrounding the enactment of the 

impugned Act, the Constitutional Court held that it is only the 

amendment of provisions under Articles 260, 261 and 263 which 

required the separation of 14 days between the 2nd and 3rd 

readings. That since Sections 1,3,4,7 and 9 of the Constitution 25 

(Amendment) Act did not amend any of the provisions covered by 

Articles 260 (amendments requiring a referendum), 261 

(amendments requiring the approval of district councils) and 263 

there was no requirement that the second and 3rd readings of the 

Bill be separated by fourteen sitting days of Parliament.  30 
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The court held that it was only the amendments which were 5 

introduced after the original Bill that required the separation of the 

14 days sitting between the 2nd and 3rd readings. Such 

amendments were unconstitutional and contravened Articles 262 

and 263 of the Constitution.  

Appellants’ submissions 10 

The 1st and 3rd appellants faulted the majority learned Justices for 

finding that the passing of the Act without observing the 14 days 

between the  2nd and 3rd readings did not contravene the  

Constitution. 

The 1st appellant (Mabirizi) argued that it was mandatory for the 15 

speaker to separate the 2nd and 3rd readings with 14 sitting days 

of Parliament. That both the provisions which required the 

separation of 14 days and those that did not formed part of a single 

Act. According to Mabirizi, this meant that the Act as a whole had 

to comply with the 14 days Rule. In support of this argument, 20 

Mabirizi cited Article 257 (1) (a) of the Constitution which defines 

an “Act of Parliament” as a law made by Parliament. That the 

Article does not define an Act of Parliament as a section, 

subsection or part of the law made by Parliament. Following this 

argument, Mabirizi submitted that had the justices keenly looked 25 

at the language of the Constitution which uses the word ‘Act’ as 

opposed to  ‘Section’, they would have not have made a distinction 

between those Sections which had to comply with the Rule and 

those that did not have to. 

Similar to the 1st appellant’s submission, the 3rd appellant (ULS) 30 

argued that when the clauses in the Bill requiring 14 days 
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separation were passed at the third reading, they became part of 5 

the Act. The court could not therefore make a distinction of the 

provisions which had to comply and those that did not.  

That the proper approach Court had to take was to hold that since 

the Act contained provisions which had the effect of amending 

Article 1 by infection, there was need to separate the 2nd and 3rd 10 

readings by 14 days sitting. Article 260 (1) states that a Bill shall 

not be taken as passed unless the votes at the second and third 

reading is by fourteen days. 

Counsel for the third appellant argued that it was mandatory for 

the legislature to comply with the Constitutional 14 days Rule and 15 

not relegate its duty to the Constitutional Court to strike out the 

provisions which contravened the Rule and maintain those which 

did not. 

AG’s Reply 

The Attorney General submitted that the contents of the original 20 

Bill that was presented to Parliament did not contain any provision 

that required the separation of the second and third sittings of 

Parliament by 14 days. It is only the amendments that were 

proposed during the Committee stage that had an infectious effect 

on Articles 1, 8A and 260 of the Constitution which required the 25 

14 days separation between the 2nd and 3rd readings. That the 

learned Justices were right to sever those Articles that offended 

the Rule from those whose enactment did not require the 

separation of the second and third reading by 14 days. The 

Attorney General invited this Court to reject the Appellants’ 30 
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submissions and uphold the findings of the majority Justices of 5 

the Constitutional Court.  

 

Consideration by Court 

Article 260 provides for the criteria to be met by an Act of 

Parliament amending the Constitution through a referendum. The 10 

Article requires that apart from referring the intended amendment 

to the people through a referendum, it must also have the support 

of two-thirds majority of Parliament. The two-thirds majority is 

determined through a voting system and the votes at the 2nd and 

3rd readings have to be separated by 14 days. 15 

Similarly, Article 261 also requires that a Constitutional 

amendment requiring the approval of district councils be backed 

by the votes of two-thirds majority of Parliament. The votes are to 

be separated by 14 days between the 2nd and 3rd readings. 

The Constitutional Court held that the impugned Amendment Act 20 

did not require compliance with the 14 days sitting Rule in Article 

263 (supra) because the Act did not contain provisions that needed 

a referendum or the approval of district councils. I note that in 

making this finding, the Constitutional Court severed those 

provisions which required a referendum and hence the need to 25 

comply with the 14 days Rule. The severed provisions were 

Sections 2, 6, 8 and 10 because they had the effect of amending 

Article 1 on the sovereignty of the people by infection. The said 

provisions amended the Constitution by extending the tenure of 

Parliament from five to seven years which provisions had to be 30 

submitted to a referendum but were not. 
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It is evident from the Hansard of 20th December 2017 that the 5 

second and third readings of the impugned Act were on the same 

day. The focus of the 14 days Rule in Article 263 (supra) applies to 

Constitutional amendments of provisions which either require a 

referendum or the approval of district councils. These are Articles 

1, 2, 5(2), 44, 69, 74, 75, 79(2), 105(1), 128(1), chapter 16, 152, 10 

176(1), 178,189 and 197. Article 102 (b) which  is in issue before 

this Court is not one of those provisions whose amendment 

requires that the 2nd and 3rd reading be separated by 14 days. 

 I however note that when the Bill was passed at the reading it 

contained provisions extending the tenure of Parliament from five 15 

to seven years which required a referendum. As such, the Bill 

would have then required to comply with the 14 days Rule. As 

earlier noted the Constitutional Court severed these provisions 

from the impugned Act and came to the conclusion that the 

remainder of the Act did not need to comply with the 14 days Rule. 20 

I will discuss later in this judgment whether the doctrine of 

severance applied. 

Stage 7- Assent by the President 

The final stage of the Legislative process is the President’s Assent 

to the Bill. 25 

 Article 263 (2) of the Constitution provides that: A Bill for the 

amendment of this Constitution which has been passed in 

accordance with this Chapter shall be assented to by the 

President only if— 
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(a) it is accompanied by a certificate of the Speaker that the 5 

provisions of this Chapter have been complied with in relation 

to it; … 

Section 16 of the Acts of Parliament Act provides for the form 

the certificate of compliance takes. In essence the certificate shows 

which Articles have been amended, the number of majority votes 10 

obtained to pass the amendment and a statement to the effect that 

Chapter Eighteen of the Constitution has been complied with. 

Appellants’ submissions 

The appellants fault the learned Justices of the Constitutional 

court for holding that the validity of the entire impugned Act was 15 

not fatally affected by the discrepancies and variances between the 

Speaker’s certificate of compliance and the Bill that was sent to 

the President for assent. The discrepancies are that the speaker’s 

certificate of compliance clearly indicated that the impugned Bill 

only amended Articles 61, 102, 104 and 183 of the Constitution 20 

whereas the Bill itself indicated that Parliament had in addition 

amended Articles 105, 181, 289, 291 and in fact created another 

provision to wit, 289A. 

Counsel for the appellants averred that the discrepancies and 

which appeared between the certificate and the Bill were gross 25 

both in content as well as form and thus contravened Article 263 

(2) of the Constitution and Section 16 of the Acts of Parliament 

Act. That this had the effect of not only rendering the presidential 

assent to the Bill a nullity but even the resultant Act.  

The Constitutional Court found that the omission of some clauses 30 

in the certificate of compliance per se invalidated Sections 2, 5, 6, 
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8, 9 and 10 of the Constitution (Amendment) Act 2018 on grounds 5 

that the Speaker of Parliament did not certify that Articles 77, 105, 

181, 289 and 291 had been amended in strict compliance with the 

provisions of the Constitution. Thus, the purported amendments 

in respect of these Articles were fundamentally flawed and invalid. 

However, the Court held that the Certificate was not invalid. That 10 

the only logical result of the omission of certain clauses in the 

certificate is that the omitted Articles were not validly amended. 

AG’s reply 

The Attorney General submitted that the Constitutional Court 

came to the right finding in holding that the validity of the entire 15 

impugned Act was not fatally affected by the discrepancy between 

the certificate and the Bill at the time of Presidential Assent. That 

upholding the validity of the certificate was acknowledgement by 

the court that the certificate complied with the form prescribed in 

Section 16 (2) and Part VI of the Second Schedule of the Acts of 20 

Parliament Act since the Articles that were being amended were 

enumerated in the certificate.  

That the Constitutional Court rightly relied on the severance 

principle as espoused in Article 2(2) of the Constitution to reach 

its finding that the other Articles that had been amended but not 25 

included in the Speaker’s Certificate were unconstitutional. 

Consideration by Court 

Article 263 (2) of the Constitution hinges the President’s assent to 

a Bill on the availability of the Speaker’s Certificate of Compliance.  
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In Semwogerere vs AG 200217 this Court held that the 5 

presidential assent is an integral part of the law making process 

and not a mere formality and that a bill does not become law until 

the President assents to it. It was further emphasized that the 

Constitution commands the President, to assent to a Bill only if 

specified conditions are satisfied. The command is mandatory 10 

and does not allow for discretion in the President to assent without 

the Speaker's certificate of compliance.  

 

Where the President assents to a bill which is not accompanied by 

a Certificate, the resultant Act would be invalid for non-compliance 15 

with the requirement under Article 262(2) (a) [now 263 (2)]. The 

resulting Act would not become law and its proposed amendments 

to the Constitution would not become part of the Constitution.  

 

What is the legal status of a Certificate which speaks to only some 20 

of the provisions in a Bill presented to the President for assent and 

is silent on some provisions? The answer lies in Section 16 of the 

Acts of Parliament Act. The Section refers to Part V of the 2nd 

schedule to the Act which provides for the contents of the 

Certificate of Compliance. Part V specifically obliges the Speaker to 25 

indicate inter alia 

(i) the Articles sought to be amended; 

(ii) the number of members in support at each reading; and 

(iii) to mention specifically that Article 261 of the Constitution 

has been complied with. 30 

                                                           

17Constitutional Appeal No. 1 of 2002 
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In the matter before this Court, the Certificate presented by the 5 

Speaker did not mention some of the Sections in the Bill that and 

was therefore defective. 

 

I also find it necessary to answer the question: what is the purpose 

of the Certificate of Compliance envisaged under Article 263 of the 10 

Constitution. The purpose of the certificate is to assure/guarantee 

the President that Parliament complied with the requirements of 

the constitution. A certificate which tells half the story does not 

fulfill the legal objective. Furthermore, it is not expected of the 

President to engage in an inquiry as to what happened in relation 15 

to the sections which the certificate does not speak to. After all, 

Section 16 (7) of the Acts of Parliament Act states that: “A certificate 

under Section 16 signed by the Speaker shall be prima facie 

evidence of the facts stated in the certificate.” It cannot be expected 

that the President will inquire into what happened in Parliament. 20 

Under no circumstances should a Speaker forward a Bill to the 

President with full knowledge that it contains provisions passed in 

contravention of the Constitution. 

 

To assent to a Bill presented for signature, the President handles 25 

the Bill and the Certificate together. The certificate is not read in 

isolation of the Bill and the Bill is not dealt with in isolation of the 

certificate. A Certificate which does not comprehensively speak to 

the Bill cannot be considered a valid certificate. It was not 

necessary in the Semwogerere case (Supra) for this Court to 30 

specifically state that a valid Certificate of Compliance is 

mandatory - for indeed a document will only qualify for recognition 
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by courts if it is valid. If assent to a Bill which is not accompanied 5 

by a certificate renders the assent null and void, assent to a Bill 

accompanied by a defective certificate leads to the same result – 

null and of no legal effect.  

 

What the Speaker did at the stage of preparing the certificate 10 

should have been done in Parliament – stopping amendments 

which had not complied with constitutional imperatives from 

tainting the Bill which would be presented to the President for 

assent. Instead, with the full knowledge that the Bill contained 

provisions passed in contravention of constitutional imperatives, 15 

the Speaker sent the Bill to the President for assent.  

 

What the President assented to was a Bill which had provisions 

passed in violation of mandatory constitutional imperatives as well 

as provisions which perhaps18 had been passed in compliance with 20 

the Constitution. But the President assents to a Bill and not to 

sections of a Bill. The assent was therefore to a Bill which was null 

and void. 

 

Applying the principle of severance to a document which fails to 25 

satisfy the objective of a supreme law clause would be reducing the 

Certificate of Compliance to a mere procedural requirement – the 

very thing which this Court said it was not,  in Semwogerere vs AG 

(Supra). 

 30 

                                                           
18 I say perhaps because I have already made a finding that the Speaker did not comply with Parliamentary 
Rules when she placed the Magyezi Bill on the Order Paper. 
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I therefore find that the discrepancies in the Speaker’s Certificate 5 

of Compliance went to the root of the enactment process of the Act 

and contravened the Constitution. 

No Consultation in the course of enacting the Bill. 

The majority learned Justices of the Constitutional Court held that 

despite the interference by Asuman Mugyenyi’s directive 10 

prohibiting MPs from consulting beyond their constituencies, there 

was proper consultation carried out. 

Appellants’ Submissions 

The Appellants fault the learned majority Justices of the 

Constitutional Court for finding that there was proper consultation 15 

of the people of Uganda on the impugned Act.   The appellants 

submitted that the requisite consultation and public participation 

of the people, which is mandatory, was not conducted yet it is one 

of the basic structures of our Constitution. In support of their 

arguments, the appellants relied on the Kenyan authorities of: Law 20 

Society of Kenya vs. Attorney General19 and Robert N. Gakuru 

& Others vs. Governor Kiambu County & Others20. 

The appellants invited Court to uphold the findings of the learned 

dissenting Justice of the Constitutional Court that Parliament 

failed to encourage, empower and facilitate public participation of 25 

citizens in the process of enacting the impugned Act.  

AG’s Reply 

                                                           
19 Constitutional Petition No. 3 of 2016. 
20 Petition No. 532 of 2013 
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The Attorney General submitted that the majority Learned 5 

Justices of the Constitutional Court made a proper finding that 

there was public participation and consultation in the process of 

the conceptualization and enactment of the impugned Act. 

The Attorney General argued that whereas South Africa and Kenya 

provide for parameters and guidelines for Public Consultations, 10 

Uganda did not have such parameters. Therefore, there is no 

yardstick upon which to measure the extent of the public 

consultation required to validate an amendment of the 

Constitution. It was further argued that the body to determine the 

requisite standard of public consultation was the Parliament.  15 

The Attorney General also argued that the appellants’ contention 

on the quality and quantity of the consultation was not factual.  

The AG submitted that there is evidence on record of media prints 

inviting the Public to submit their views on the Bill, the 

Parliamentary and Legal Affairs Committee conducted open 20 

hearings for individuals and groups that wanted to give their views 

on the Bill and the Hansard which indicates the views that various 

Members of Parliament had got from their constituencies. 

The AG submitted in the court below that consultations were done 

through live debate on Television, Radios, social and print media 25 

calling for the Public’ s views on the Bill. Furthermore, that the 

report of the Parliamentary and Legal Affairs Committee included 

a list of 53 stakeholders from Civil Society organizations, 

prominent Constitutional law scholars and other interest groups 

who submitted their views on the Bill to the Committee. In 30 

addition, the Clerk to Parliament, Jane Kibirige, averred that each 
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Member of Parliament was facilitated with UGX. 29,000,000/= to 5 

go and consult the masses. 

Basing on the above evidence, the Attorney General invited this 

Court to uphold the majority Judgment of the court that proper 

consultation was carried out. 

Consideration by Court 10 

The essence of the arguments from both parties call for resolution 

of a fundamental question: what parameters should be used to 

evaluate the adequacy of the public consultations in Uganda? 

In answering the above question, it is imperative to first 

understand what public consultation/participation is.  15 

In a constitutional making process, public consultation involves 

direct engagement with the public or representative groups or 

other factions of society. Public participation in Constitution 

making is considered to be essential for the legitimacy and 

effectiveness of the process.21 A representative, open process with 20 

direct public input is, on balance, good for setting the course for a 

democratic state.22 

The reason for engaging the public is that people are the 

custodians of democracy and should be involved at all stages of 

Constitution making. The process must empower the people rather 25 

                                                           
21 The Citizen as Founder: Public Participation in Constitutional Approval, Zachary Elkins, Tom Ginsburg and 
Justin Blount, Temple Law Review, Vol 81 No.2, 2008. 
22 Post-conflict Peace- Building and Constitution Making (noting benefits of more participatory and inclusive 
Constitution-building processes), Kirsti Samuels, 6 CHI.J.INTL ,663, 668 (2006). 
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than inhibit them by creating opportunities and avenues for 5 

individual effective participation.23(My emphasis) 

Under the International Human rights regime, Public Consultation 

is derived from the right to ‘democratic participation’ under Article 

21 of the United Nations Declaration of Human Rights (UDHR). 

Similarly, Article 25 of the International Covenant on Civil and 10 

Political Rights (ICCPR) provides for every citizen’s rights to take 

part in the conduct of public affairs. 

At the regional level, Article 13 (1) of the African Charter on 

Human and People’s Rights (Banjul Charter) provides for public 

participation as follows:  15 

“Every citizen shall have the right to participate freely in the 

government of his country, either directly or through freely 

chosen representatives in accordance with the provisions of 

the law.” 

In Uganda’s Constitution, public participation is provided for in 20 

Objective II (i) of the National Objectives and Directive 

Principles of State Policy as follows: 

“The State shall be based on democratic principles which 

empower and encourage the active participation of all citizens 

at all levels in their own governance.” (My emphasis) 25 

The content of public participation has been expanded and 

developed to include other rights like political equality, freedom of 

speech and association.24  

                                                           
23 S Mwale, Constitution review: The Zambian search for an ideal Constitution making, paper presented at the 
10th African Forum for Catholic social teaching (AFCAST) working group meeting, 02 may 2006, Nairobi Kenya. 
24 G Hyden & D Ventor, Constitution Making and Democratization in Africa, (2001) . 
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Can one say that the public was empowered and encouraged to 5 

express their views in regard to the amendments which resulted 

into the impugned Act? 

Mc Whinney states that in Constitution making, public 

participation can come in different forms namely a constituent 

assembly, public meetings and a referendum.25 Public 10 

participation can also be conducted in various ways, such as using 

the media and organizing public meetings, depending on the 

available resources and the geographical area of coverage.26 

As submitted by the Attorney General unlike Uganda does not have 

laws or guidelines on how the public is to be engaged during 15 

Constitutional amendment processes. Based on this legal fact and 

the evidence submitted by the AG and not disputed by the 

appelllants, one can come to the conclusion that this Court would 

not be in position to question the modes of consultation adopted 

by Parliament. Based on this, I would have accepted the 20 

proposition by the AG that the body to determine the requisite 

standard of public consultation should be Parliament. I would 

have answered this sub-issue in the negative. 

However it is an undisputed fact that in some instances the 

consultations were interfered with and the process was marred 25 

with violence and resulting from the Mugyenyi Directive. This was 

contrary to Objective II (i) of the National Objectives and 

Directive Principles of State Policy (supra). 

                                                           
25 E McWhinney, Constitution- making: principles, process and practice, (1981) 12. 
26 H Ebrahim The Soul of Nation: Constitution making in South Africa (1998) 242. 
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I will more elaborately discuss the effect of the Mugenyi directive 5 

under Issue 3. 

Conclusion on Issue 2: Severance and constitutional violations of 

procedure. 

It was the unanimous decision of the Constitutional Court that 

Sections 2, 5, 6, 8, 9 and 10 of the Constitution (Amendment) Act 10 

2018, which provide for the extension of the tenure of Parliament 

as well as Local Government Councils by two years; and for the 

reinstatement of the Presidential term–limits, were 

unconstitutional for contravening various procedural imperatives 

of the Constitution.  15 

However, the court went ahead and held that the above Sections 

of the impugned Act could be severed and struck out of the Act so 

that Sections 1, 3, 4, and 7, of the Constitution (Amendment) Act 

No. 1 of 2018 would remain part of the Act. 

It was the contention of the appellants that since violations of 20 

Constitutional imperatives had been proved, the only legal remedy 

which should have been given by the Constitutional Court was 

nullification of the impugned Act. 

Mabirizi specifically faulted the Court for raising and considering 

the issue of severance suo moto yet it was not pleaded by any of 25 

the appellants. That the Court had no power to frame the sub-

issue of whether severance can be applied because Order 15 Rule 

3 of the Civil Procedure Rules restricts the court to determine 

allegations made by the parties on oath, in their pleadings and 

accompanying documents. 30 
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The AG on the other hand submitted that the learned Justices of 5 

the Constitutional Court were right to apply the severance 

principle because through severance, the Court is able to control 

and limit the consequence of its order of invalidity. 

What is Severance? 

Severance refers to the ability of courts to strike out a portion of 10 

a statute if that portion is held to be unconstitutional. 

 

There are two types of unconstitutional legislation: 

1. Legislation that violates substantive constitutional 

requirements.  15 

2. Legislation enacted in violation of procedural constitutional 

requirements 

 

Substantive constitutional violations occur when a Statute 

contains provisions that are found constitutionally invalid based 20 

on content. A Statute will have been enacted following the 

procedural requirements of the constitution but later - based on 

the Constitution – the content of some of the provisions are found 

by court to be invalid. I opine that Article 2 (2) of the Constitution 

deals with such enactments. The article empowers courts to sever 25 

portions which are invalid in substance from those whose 

content does not violate the constitution. It provides that: 

Supremacy of the Constitution 

(1) This Constitution is the supreme law of Uganda and 

shall have binding force on all authorities and persons 30 

throughout Uganda. 
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(2) If any other law or any custom is inconsistent with any 5 

of the provisions of this Constitution, the Constitution 

shall prevail, and that other law or custom shall, to the 

extent of the inconsistency, be void. 

 

My view that the Article is only relevant to statutes enacted in a 10 

procedurally constitutional manner, but does not deal with 

statutes enacted through procedurally unconstitutional processes 

is emboldened by the simultaneous enactment of a related Article 

– 274. In light of the fact that the 1995 constitution came into 

existence when a legal regime was already in existence, the 15 

enactors of the new constitution provided as follows: 

 

274.  Existing law. 

(1)       Subject to the provisions of this article, the operation of 

the existing law after the coming into force of this Constitution 20 

shall not be affected by the coming into force of this Constitution 

but the existing law shall be construed with such modifications, 

adaptations, qualifications and exceptions as may be necessary 

to bring it into conformity with this Constitution. (My emphasis) 

 25 

(2)       For the purposes of this article, the expression “existing 

law” means the written and unwritten law of Uganda or any part 

of it as existed immediately before the coming into force of this 

Constitution, including any Act of Parliament or Statute or 

statutory instrument enacted or made before that date which is 30 

to come into force on or after that date. 
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The effect of the two articles read together is that severance is 5 

one way in which a statute which contains unconstitutional 

content  

can be modified so as to be bring it in conformity with the 

constitution. 

 10 

It is in line with the above provisions of the constitution that one 

can understand the authority of Attorney General vs. Salvatori 

Abuki27 cited by the respondents. In that case, a section which 

provided for the banishment of a convict of witchcraft from his 

home area for a period of 10 years after serving a custodial 15 

sentence was declared unconstitutional for contravening several 

fundamental rights of an individual. However the 1957 Witchcraft 

Act itself was not declared unconstitutional – the offence of 

practicing witchcraft, the sentence of imprisonment and other 

provisions of the Act were left to stand. 20 

 

What can be deduced from a reading of the constitutional 

provisions and from a reading of Abuki case is that if any 

provision of a statute is found by the Court to be 

unconstitutional, the remaining provisions of the statute are 25 

valid unless the court finds that the valid provisions of the 

statute are so essentially and inseparably connected with the 

void provision that none can be implemented without the other. 

 

Uganda’s Legal Framework controls the procedure of the 30 

legislative process – this is through provisions of the Constitution 

                                                           
27 Constitutional Appeal No. 1 of 1998 
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and through the Rules of Procedure of the Parliament of Uganda. 5 

These types of restrictions “regulate only the process by which 

legislation is enacted.” Such restrictions are “designed to 

eradicate perceived abuses in the legislative process, such as 

hasty, corrupt, or private interest legislation.” Abuses of these 

restrictions are called procedural constitutional violations. So it 10 

is possible to challenge a Statute on the ground that it is 

unconstitutional, not because of its content but rather because 

the process of its being enacted was marred by violations of 

constitutional procedural rules. 

  15 

In the appeal before us I must answer the question: faced with 

the proven fact that the impugned Act contains both provisions 

which were passed without adherence to constitutional 

imperatives as well as provisions which did not require adherence 

to the above mentioned procedural rules, does the Court have the 20 

option of severing the unconstitutionally passed portions of the 

Act and letting the constitutionally handled portions of the bill 

remain law? If as I have already pointed out, Article 2 and 274 

deal only with Substantive constitutional violations what would 

be the basis of severance?  25 

 

Writing about the law in the State of Missouri, USA Jonathon 

Whitfield28 talks of “statutory severance” on the one hand and 

                                                           

28 Two Tests of Severance: Procedural and Substantive 
Constitutional Violations and the Legislative Process in 
Missouri, 79 Mo. L. Rev. (2014) Available at: 
http://scholarship.law.missouri.edu/mlr/vol79/iss3/10 
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“severance by judicial doctrine” on the other. He points out that 5 

whereas statutory severance is codified (similar to the presence of 

Article 2 and 274 of Uganda’s Constitution), courts have created 

a separate doctrine of severability. This doctrine applies to 

procedurally unconstitutional laws and supplements the 

statutory delegation of authority. The doctrine was made 10 

necessary because the ability to sever portions of laws based on 

the substance of its provisions does “not adequately address the 

problems inherent in procedurally unconstitutional statutes.  

 

According to Whitfield for procedural constitutional violations, 15 

“the entire bill is unconstitutional unless [the court] is convinced 

beyond reasonable doubt that one of the bill’s multiple subjects 

is its original, controlling purpose and that the other subject is 

not.” To determine whether or not the provisions that are part of 

the added subject pass this test, the court considers “whether the 20 

additional subject is essential to the efficacy of the bill, whether it 

is a provision without which the bill would be incomplete and 

unworkable, and whether the provision is one without which the 

legislators would not have adopted the bill.” 

The principle laid down by Whitfield above is based on several 25 

decisions of the Supreme Court of Missouri beginning with 

Hammerschmidt vs. Boone County29in which an Act of 

Parliament was challenged for violating procedural regulations to 

wit Article III, section 23 of the Missouri Constitution which inter 

                                                           
29 877 S.W.2d 98 (1994) (Supreme Court of Missouri, En Banc.) 
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alia provides that: "No bill shall contain more than one subject 5 

which shall be clearly expressed in its title." The Law restricted 

an Act to one subject and matters properly connected therewith. 

And the Supreme Court stated that: 

When the procedure by which the legislature 

enacted a bill violates the constitution, severance 10 

is appropriate if this Court is convinced beyond a 

reasonable doubt that the specific provisions in 

question are not essential to the efficacy of the 

bill.  Severance is inappropriate if the valid 

provisions of the statute are so essentially and 15 

inseparably connected with, and so dependent on, 

the void provision that it cannot be presumed the 

legislature would have enacted the valid provisions 

without the void one.  Severance is also 

inappropriate if the court finds that the valid 20 

provisions, standing alone, are incomplete and are 

incapable of being executed in accordance with the 

legislative intent.  

In several cases since Hammerschmidt, the Supreme Court of 

Missouri has applied doctrinal severance in Section 23 cases and 25 

has severed the unconstitutional portions in every case.30 

Should we adopt the “severance by judicial doctrine” or can we 

say that the Missouri cases are so distinguishable that they 

cannot serve as persuasive authorities? 

                                                           
30See for example: Legends Bank vs. State 361 S.W. 3d 383 (2012) and Missouri Roundtable for Life, Inc. vs 
State of Missouri, 396 S.W. 3d 348 (Mo. 2013)  (en banc). 
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In the Missouri cases the procedural irregularity in each case was 5 

the legislature’s introduction into the Bill which was already 

before it, a matter that was unrelated to its original subject. The 

result was that the Bill contained a multiplicity of subjects – 

subjects with no link to each other. The Bill either violated the 

single-subject requirement of constitutional amendments and/or 10 

the original purpose requirement of constitutional amendments. 

The original purpose requirement does not prohibit subsequent 

additions or changes to legislation but is against the introduction 

of a matter that is not germane to the object of the legislation or 

that is unrelated to its original subject. 15 

What type of procedural irregularity is this Court dealing with? 

 

In the matter before us, we are dealing with a Bill which 

contained various sections calling for different steps as 

prerequisites for the provision to be validly amended. What the 20 

Legislature however did was to subject the Bill to a uniform 

process. Sections which required stringent/rigorous processes 

were subjected to the less rigorous processes. On this point the 

anomalies in the Missouri cases are distinguishable from what 

we are dealing with in the matter before us. Secondly, whereas 25 

the Missouri cases dealt with severance of irregularities in the 

enactment of ordinary statutes, the instant appeal deals with 

irregularities in the amendment of the Constitution.  

I must also point out the fact that although in both Legends 

Bank vs. State (Supra) and Missouri Roundtable for Life, Inc. 30 

vs. State of Missouri (Supra) Judge Fischer filed concurrence 
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opinions, in each case he stated that although he concurred in 5 

the result of the case, he was writing separately to express his 

view that the judicial doctrine of severance as applied to 

procedurally unconstitutional Bills should be abolished. The 

Learned Justice argued that judicial severance encourages the 

Legislature to disregard its oath to protect the Constitution of the 10 

State and procedural mandates expressed within it. That judicial 

severance provides no incentive for legislators to follow the clear 

and express mandates of the constitution.  

 

I am persuaded by Fischer J’s reasoning.  15 

 

But even more important is that severance in the context of an 

Act of Parliament passed in violation of constitutional imperatives 

and parliamentary rules goes against several principles already 

well established in our jurisprudence. One such principle is the 20 

principle of legal purity which is to the effect that in enacting 

and/or amending a country’s constitution the actors must 

ensure that resultant Act is delivered in a medium of legal purity 

- sound constitution-making should never be sacrificed at the 

altar of expediency. Another principle is that Parliament as a law 25 

making body should set standards for compliance with 

Constitutional provisions and with its own rules. The result of 

the said principles is that failure to obey procedural rules of 

parliament while enacting a law renders the whole enacting 

process a nullity. That an Act of Parliament so enacted is by such 30 

reason unconstitutional.  
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The said principles are well articulated in the cases of Prof 5 

Oloka-Onyango and 9 Others vs. Attorney General,31 

Ssempebwa vs. AG32 and Ssemwogerere vs. AG 200233.  

 

In Prof Oloka-Onyango and 9 Others vs. Attorney General,34 

the 10 Petitioners alleged that the enactment of the Anti-10 

Homosexuality Act 2014 by the 9th Parliament was without 

quorum in the house and that this was in contravention of Articles 

2(1) & (2), 88 and 94(1) of the Constitution of the Republic of 

Uganda and Rule 23 of the Parliamentary Rules of Procedure. 

Article 94 (1) provides that Parliament may make rules to regulate 15 

its own procedure. Article 88 of the Constitution provides that the 

quorum of Parliament shall be prescribed by the rules of Procedure 

of Parliament made under Article 94 of the Constitution. Rule 23 

states that at any time when a vote is to be taken the Speaker shall 

ascertain whether the Members present in the House form a 20 

quorum for the vote to be taken. If the Speaker finds that the 

number is less, the Speaker shall suspend the proceedings of the 

House. 

On 20th December 2013 when the Anti Homosexuality Act was 

being put to vote before Parliament, a procedural question as to 25 

the quorum in the House was raised by the Prime Minister. The 

Prime Minister stated that if the law was to be passed it must be 

with quorum. However, the Speaker of Parliament did not respond 

                                                           
31 CONSTITUTIONAL PETITION N0. 08 OF 2014 
32 Constitutional Case No. 1 of 1987 

33Constitutional Appeal No. 1 of 2002 

 
34 CONSTITUTIONAL PETITION N0. 08 OF 2014 
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to the issue raised and instead called for a vote to be taken.  5 

The case for the petitioners was that the Anti- Homosexuality Act 

was not passed in accordance with the Law because Rule 23(1), a 

rule made pursuant to Article 94 imposes on the Speaker a 

Constitutional Command to ascertain that there is Quorum. So 

when a procedural question is raised about quorum, the question 10 

has to be determined.  That According to the evidence adduced, 

the Speaker disobeyed that command. Counsel for the petitioners 

argued that legislative sovereignty must be exercised in 

accordance with the provisions of the Constitution. 

 15 

On the other hand, the respondent stated that there is no evidence 

to prove that there was no quorum and that the burden to prove 

that fact rested with the Petitioners. According to the AG the key 

aspect to the petition was an allegation that Parliament passed the 

Act without a quorum and thus violated the Constitution, and so 20 

the key issue arising from the pleadings is; “the absence of Coram”. 

She argued further that the fact of absence of Coram is what is 

alleged to have made the Act inconsistent with the Constitution 

and therefore the petitioners had the duty to adduce evidence that 

the required number was not present at the time of the vote. That 25 

the evidence adduced to prove that the Speaker did not comply 

with Rule 23 by failing to ascertain Quorum is not itself evidence 

of the absence of quorum. 

The court held that Rule 23 obliges the Speaker, even without 

prompting by any Member of Parliament to ensure that Coram 30 

exists before a law is passed. That the Speaker did not ensure 

compliance with Rule 23 and thus acted illegally in neglecting to 
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address the issue of lack of Coram. 5 

That the speaker is duty bound to ensure compliance with the Rule 

23. That Parliament as a law making body should set standards 

for compliance with the Constitutional provisions and with its own 

Rules. That the enactment of the law is a process, and if any of the 

stages therein is flawed, that vitiates the entire process and vitiates 10 

the law that is enacted as a result of it. Failure to obey the Law 

(Rules) rendered the whole enacting process a nullity. 

Court declared that the act of the Rt. Hon. Speaker of not 

entertaining the objection that there was no Corm was an illegality 

under Rule 23 of the Rules of Procedure which tainted the enacting 15 

process and rendered it a nullity. The Act itself so enacted was by 

this reason unconstitutional. 

I must emphasize that indeed it was never proved that the Act was 

passed in the absence of the required quorum. What was proved 

was that the Speaker did not comply with a procedural imperative. 20 

The critical principle therefore - the Ratio Decidendi – is that An 

Act of Parliament passed without strict compliance with 

Parliamentary Rules of Procedure is a nullity. 

I also find it useful to draw lessons from the pronouncements by 

(court which court?) in Ssempebwa vs AG35. The National 25 

Resistance Council purported to pass an Act of parliament but 

did not strictly comply with the 1967 Constitution.  It was held 

                                                           
35 Constitutional Case No. 1 of 1987 
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that since the Constitution sets out not only who exercises 5 

legislative power but also how such powers are to be exercised 

valid legislation can only be made in accordance with the 

established legislative framework. The court emphasized many 

points which I consider very pertinent in a country which values 

the Rule of Law to wit: 10 

1. Human affairs, much more so affairs of state, should always 

be conducted on the basis of certainty. That is why there 

are written laws and constitution according to which 

individuals and governments are expected to behave.  

2. The National Resistance Council (read Parliament) … cannot 15 

be an exception. The people of Uganda are entitle to expect 

it as the legislature to follow the constitution. So it cannot 

choose to legislate inside or outside that constitution 

according to its own wish … (even more so for purposes of 

amending the Constitution). 20 

3. … for reason of sanctity of the Constitution as the supreme 

law of Uganda … and certainty which is necessary in 

conducting affairs of the state it would be a dangerous 

precedent for this court to say that laws invalidly made 

should be left to stand because errors regarding them can 25 

be easily corrected. (My emphasis)  

4. … in view of our …  history Governments in Uganda should 

follow the rule of law in exercising legislative and other 

powers. To do so is a necessary process in developing a 

return to the rule of law which has been conspicuous in this 30 

country in breach than in observance by Governments and 
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citizens alike. In this process the Courts as the guardian of 5 

the Constitution….have an important role to play. 

What was said of the national Resistance Council applies just as 

much to today’s Legislative Body – Parliament. 

If an individual is to ask the question: if indeed Parliament has 

the authority to go back and pass into law the provisions which 10 

were severed from the impugned Act and declared valid by the 

Constitutional Court, why the fuss? I would answer in the words 

of the persuasive Kenyan authority of Njoya & Ors vs. the 

Attorney General of Kenya36 where Ringera J, stated that: 

I have in the end formed the conviction that 15 

constitution-making is not an everyday or every 

generation's affair. It is an epoch-making event. If a 

new Constitution is to be made in peace time and 

in the context of an existing valid constitutional 

order (as is being done in Kenya) as opposed to in a 20 

revolutionary climate or as a cease fire document 

after civil strife it must be made without 

compromise to major principles and it must be 

delivered in a medium of legal purity. Sound 

constitution-making should never be sacrificed at 25 

the altar of expediency. 

 

The pronouncements made in regard to the making of a new 

constitution are equally pertinent in the process of amending a 
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constitution in peace time and in the context of an existing valid 5 

constitutional order as exist in today’s Uganda. Applying the 

principle of severance goes against this profound statement. 

And in the Ssemwogerere vs. AG 2002 case (Supra), 

Kanyeihamba JSC aptly said in his Lead Judgment:  

… if Parliament is to successfully claim and protect 10 

its powers and internal procedures it must act in 

accordance with the constitutional provisions which 

determine its legislative capacity and the manner in 

which it must perform its functions. 

I now must now specifically make mention of the application of 15 

severance to the Certificate of Compliance which was presented to 

the President by the Speaker. Having found that the President 

assented to a Bill which was a nullity, I must hold that a court 

cannot sever a document which has no legal standing. 

ISSUE 3: VIOLENCE  20 

Whether the learned Justices of the Constitutional Court 

erred in law and fact when they held that the violence/scuffle 

inside and outside Parliament during the enactment of the 

Constitution (Amendment) Act No. 1 of 2018 did not in any 

respect contravene nor was it inconsistent with the 1995 25 

Constitution of the Republic of Uganda? 

This issue is based on two “events” to wit: 

(i) What occurred in Parliament on 27th September 2018 

and  
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(ii) Prevention of Members of Parliament from consulting 5 

outside their constituencies 

Events in Parliament on 27th September 2017. 

The Hansard shows that on 27th Wednesday September 2017, the 

Speaker welcomed Members to the day’s session. The Speaker 

then informed the House that Parliamentary business had not 10 

been properly carried out since 21st September 2017 because 

Members were not willing to listen to each other. The Speaker also 

informed the House that she had received credible information that 

Hon. Kibuule endangered the safety of Members by bringing a 

firearm into the chamber of Parliament on 21st September 2017. 15 

The Speaker also stated that at the previous sitting of 26th Tuesday 

September 2017, Members were unruly and that therefore she had 

made a decision to exercise her powers under Rule 87 (2) as well 

as Rule 88 and suspended 25 Members of Parliament.  

Rule 87(2) provides that:  20 

The Speaker shall order any Member whose conduct 

is grossly disorderly to withdraw immediately from 

the House or Committee for the remainder of that 

day’s sitting; and the Clerk or the Sergeant-at-Arms 

shall act on such orders as he or she may receive from 25 

the Speaker to ensure compliance with this Rule. 

Rule 88 provides as follows: 

(1) If the Speaker considers that the conduct of a 

Member cannot be adequately dealt with under sub 

Rule (2) of Rule 87, he or she may name the Member. 30 
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(2) Where a Member has been named, then- 5 

(a) in the case of the House, the Speaker shall suspend 

the Member named from the service of the House. 

    (6) Where a Member who has been suspended under this 

Rule from the service of the House refuses to obey 

the direction of the Speaker when summoned under 10 

the Speaker’s orders by the Sergeant-at-Arms to obey 

such direction, the Speaker shall call the attention of 

the House to the fact that recourse to force is 

necessary in order to compel obedience to his or her 

direction, and the Sergeant –at-Arms shall be called 15 

upon to eject the Member from the House. 

After the Speaker naming the 25 suspended Members, she directed 

their immediate exit and adjourned the House for 30 minutes for 

the Members to oblige. There is no evidence in the Hansard to show 

whether the suspended Members were still in the House after the 20 

expiry of 30 minutes. What the Hansard shows is that when the 

Speaker exited the House unknown people entered the House and 

started evicting the named Members by force.  

On record is a letter written by the Speaker on 23rd October, 2017 

to H.E the President of Uganda raising concern as to where the 25 

unknown people emerged from. The letter states as follows: 

“I took action to suspend 25 members of Parliament from the service 

of the House for 3 sittings. However, after I had requested the 

Sergeant Arms to remove the members from precincts unknown 

people entered the Chamber beat up the members, including those 30 

not suspended and fight ensued for over an hour. I have had the 
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opportunity to view camera footages of what transpired and noticed 5 

people in black suits and white shirts who were not part of the 

Parliamentary police or staff of the Sergeant at Arms beating 

Members. Additionally footage shows people walking in single file 

from the office of the President to the Parliament precincts.  

I am therefore seeking explanation as to the identity, mission and 10 

purpose of the unsolicited forces. I am also seeking an explanation 

about why they assaulted Members of Parliament. 

I am also seeking an explanation why the Members were arrested 

and transported and confined at police stations.” 

No response was made to the Speaker’s letter. However, the 15 

evidence of the Chief of Defence Forces, (CDF) General David 

Muhoozi confirmed that the ‘unknown people’ constituted staff 

from the Uganda People’s Defence Forces (UPDF). 

In the Constitutional Court the present appellants alleged that 

Article 24 which deals with respect for human dignity and 20 

protection from inhuman treatment was violated when members 

of the UPDF came into Parliament and manhandled some 

members of Parliament. That furthermore Article 97 which 

provides for Parliamentary immunities and privileges was also 

violated.  25 

In support of this allegation, Honourables: Munyagwa, Karuhanga, 

Ssewanya and Nambooze swore affidavits. 

Hon. Betty Nambooze deponed that she was intercepted by 

security personnel and assaulted. That she was violently thrown 
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on the ground, beaten and kicked. Nambooze averred that this 5 

amounted to subjecting her to inhuman and degrading 

punishment. The Clerk to Parliament confirmed that Parliament 

footed Nambooze’s medical bills when she went to India for 

treatment. The Clerk however denied knowledge of Hon. Nambooze 

being assaulted during the scuffle. 10 

Honourable Munyagwa, Karuhanga and Ssewanyana deponed 

that although they were not among the suspended Members of 

Parliament, they too were assaulted and thus subjected to 

inhuman and degrading treatment. 

Involvement of UPDF: findings of the Constitutional court  15 

In reference to the intervention of the UPDF in the scuffle at 

Parliament, Owiny-Dollo, DCJ held that there was absolutely no 

reason for the intervention of the UPDF. In his view, proof of this 

is in the fact that the members of the UPDF who intervened went 

barehanded in civilian attire; something they would not have done 20 

had the situation been such as to warrant their intervention. The 

Learned Justice referred to Uganda’s sad and painful history of 

military intervention in matters that are purely civilian. He then 

concluded that it was therefore a gross error of judgment on the 

part of the Army Chief to deploy the UPDF in a situation that did 25 

not, by any stretch of classification, warrant military intervention.   

The judge however held that despite “the unwarranted and 

wrongful” intervention by the UPDF, there are extenuating 

circumstances that point to the fact that the ramifications of the 



119 
 

interventions did not in any way vitiate the process in Parliament 5 

that resulted in the enactment of the Constitution Amendment Act.  

Similarly Justice Elizabeth Musoke opined that the police force 

could have contained the situation at Parliament and the 

deployment of the army, albeit from the permanent establishment 

at Parliament/President’s office, was not justified. The Judge noted 10 

that the Sergeant at Arms did not request for the back-up from the 

UPDF even when he knew they had a permanent establishment at 

the Parliament.  

Justice Musoke then made a finding that the acts of the security 

agents at the Parliament premises constituted acts of security 15 

interference that contravened Articles 1, 2 and 8A, of the 

Constitution.  

She nevertheless concluded that based on the fact that business 

went back to normal after the eviction of the offending Members of 

Parliament and also because on the day the Bill was passed into 20 

law, the House was full to capacity, the process leading to the 

enactment of the impugned Act was not negatively impacted. 

According to Justice Remmy Kasule, this issue required the court 

to determine whether there was any violence both inside and 

outside Parliament, and if there was, whether that violence 25 

disabled members from freely enacting the impugned Act. 

The Judge held that on the basis of the evidence availed to the 

court, there was no justification at all for the army and other 

security forces to join in this scuffle, which should have been 

handled by the normal police personnel and within the normal 30 
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security systems of Parliament. Kasule JCC also referred to the 5 

1966 crisis when the Executive deployed the army under Idi Amin 

and other State security organs to suppress Parliament and to 

arrest and detain, without trial five Ministers of the Cabinet and 

other Ugandans. He then stated that it is because of such incidents 

that the Preamble to the 1995 Constitution implores us to recall 10 

“… our history which has been characterized by political and 

Constitutional instability”. The Judge went further to point out 

that Ugandans, through the Constituent Assembly, made 

provision for the army to be represented in Parliament and that 

the force should restrict its role in political disputes through its 15 

representatives in Parliament.  That to conduct itself otherwise, is 

to overlook and disregard the very painful lessons of the history of 

Constitutionalism in Uganda. 

The Learned Justice nevertheless went on to make a finding that 

since Parliament thereafter carried on its business without any 20 

disruption or interference from any internal forces, the 

Constitution (Amendment) Act No. 1 of 2018 was not enacted as a 

result of violence. 

Similarly Kakuru JCC held that there was no evidence pointing to 

the need for intervention of the UPDF as the Police Force in Uganda 25 

is equipped and professional enough to evict unarmed people from 

a building that is not even on fire. The Learned Justice pointed out 

that our history requires that the Army be kept out of partisan 

politics.  
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The Judge held that the action of the Police and the Army in 5 

forcefully evicting Members of Parliament from the Chambers and 

arresting them after man handling them violated the Constitution.  

He nevertheless came to the conclusion that although there was 

indeed violence, intimidation and restrictions imposed on 

Members of Parliament and the public during the process of 10 

enacting the impugned Act, there is no evidence that the entire 

process was vitiated as a result.  

It was only Justice Cheborion who opined that the involvement of 

the Army in the scuffle in Parliament was justified. In his view the 

intervention of Uganda Police and UPDF “to secure the precincts 15 

of Parliament by causing the eviction of the said Members of 

Parliament was a necessary avenue to enable Parliament to 

proceed with its Constitutional mandate. The Learned Justice 

based his opinion on Section 42 of the Uganda Peoples Defence 

Forces Act which allows the UPDF to be called in aid of civilians in 20 

situations of riots or disturbance of peace and Article 209(b) of the 

Constitution which enjoins the Uganda Peoples Defence Forces to 

co-operate with civilian authority in emergency situations and in 

cases of natural disaster.  

According to the Judge, the question which needed to be answered 25 

was: was the situation in Parliament an emergency?  

Cheborion JCC pointed to the unrebutted evidence of the Sergeant 

at Arms that the Speaker had to exit using the rear door and that 

MPs had started throwing chairs around and some of his staff were 

injured. That there was also evidence that a Member of Parliament 30 

had entered the chamber of Parliament with a gun. In the opinion 
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of the Learned Justice, these events were life threatening and 5 

constituted an emergency within the meaning of Article 209(b) of 

the Constitution and therefore the involvement of the army, an 

institution which is mandated to act in cases of emergencies, was 

justified.  

The Learned Justice went on to point out that a Member of 10 

Parliament is entitled to enjoy the rights enshrined in Articles 1, 2, 

3 (2), 8A and 97 to debate and be accorded the privileges under 

the 1995 Constitution and the Parliamentary (Powers and 

Privileges) Act. That nevertheless where the conduct of a Member 

of Parliament in the exercise of their aforementioned rights is 15 

inimical to the mandate of Parliament to conduct business, such 

right may be curtailed as long as the limitation does not go beyond 

what is acceptable and demonstrably justifiable in a free and 

democratic society. 

The Learned Justice then stated that the next question to be 20 

answered therefore would be: Did the measures taken by the 

Sergeant at Arms and the security forces in implementing the order 

of the Speaker fall within those stated to be “acceptable and 

demonstrably justifiable” in a free and democratic society within 

the meaning of Article 43(2) of the Constitution?  25 

The Judge held that the affected Members of Parliament’s right to 

participate in the debate leading to the enactment of the 

Constitution (Amendment) Act was curtailed on account of their 

misconduct. And that therefore the curtailing of such rights did 

not amount to violation of Articles 1, 2, 3(2), 8A and 97 of the 30 

Constitution as it was necessitated by their rather unprecedented 
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misconduct, which was contemptuous of the Rules of Parliament 5 

and the orders of the Speaker of Parliament.  

The Learned Justice however hastened to say that this finding is 

not intended to grant a carte blanche to the army and the Sergeant 

at Arms in Parliament to intervene in matters of Parliament 

without reasonable cause - each incident should has to be 10 

evaluated on its own merits and findings made accordingly. 

The Judge also stated that although the intervention of security 

forces was warranted, the intervening forces used excessive force 

in stopping the scuffle in Parliament. The treatment of the 

Members of Parliament was inhuman and contravened Article 24 15 

of the Constitution.  

That nevertheless, after the said scuffle, the sitting of Parliament 

resumed when the Bill came for the 3rd reading, 439 Members of 

Parliament were present and the house was full. Many gave 

feedback on their consultations and voted on the Bill, there was 20 

no evidence of violence in Parliament and consequently, it cannot 

be said that the entire amendment process was tainted with 

violence.  

The Judge concluded that consequently, it is could not be said that 

Parliament was legislating under duress. 25 

The Mugenyi Directive 

On 16th October 2017 Asuman Mugenyi, an Assistant Inspector 

General of Police issued a Directive to District Police Commanders 

throughout the country. The directive was to the effect that in the 

process of consulting the public on the proposed amendment of 30 
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Article 102 (b), Members of Parliament must be restricted to their 5 

constituencies. The police was to stop MPs from moving to other 

constituencies “in order to support their counterparts or to consult 

outside their constituencies.”  

Jonathan Odur deponed that in a letter dated 18th October and 

addressed to the Inspector General of Police, a group of members 10 

of Parliament from the Lango Sub-Region notified the police that 

they would address public rallies to consult the public about the 

proposed amendment of Article 102 (b). The letter gave the Police 

a detailed programme indicating where the group would be on 

particular dates and time. On 24th October 2017, Odur and 5 other 15 

Members of Parliament from the Lango Sub-region gathered to 

hold a joint consultation meeting in Lira District. However the 

police dispersed people who had gathered at Adyel Division by 

firing tear gas and live bullets. Hon Odur further deponed that he 

and other members of Parliament were arrested, beaten and 20 

subjected to torture by security forces (the Army, Police Force and 

other militia) while in their constituencies for purposes of 

consulting the people they represent in Parliament. 

Hon. Winfred Kiiza similary deponed that public rallies by 

members of the opposition in Mbale, Lubaga South, Makindye 25 

East, Makindye West were dispersed with tear gas and live bullets 

by members of the Uganda Police Force.  

Counsel for the petitioners contended that the directive violated 

the Constitution and vitiated the process of enacting the impugned 

Act.  30 
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In a strongly worded message to the Uganda Police Force, Owiny-5 

Dollo DCJ in his judgment reminded the Police Force that it must 

exercise its national responsibility in a professional and non–

partisan manner; and indiscriminately serve the people without 

any favour, malice, or ill will.  That the Circular, which the leaders 

of the Police Force sent to the Police throughout the country to 10 

ensure that members of Parliament were restricted in their 

Constituencies … and intimating that this was to ensure members 

of the opposition did not interfere with the process of consultation, 

was most unfortunate. 

That the Police Force does not belong to, and must never serve the 15 

interest of any political party, not even the political party in 

government. This is owing to the fact that our Constitution and 

democratic dispensation recognises that Parliament is one of the 

three arms of government alongside the Executive and the 

Judiciary; hence, since the opposition parties are also in 20 

Parliament, they are together in government with the political 

party that forms the executive arm of government. The Honourable 

Justice quoted Lord Hatherly in Campbell's Trustees vs Police 

Commissioner of Leith (1870) LR 2HL (Sc) 1, at p.3, thus: 

"The courts will hold a strict hand over those to whom the 25 

legislature has entrusted large powers, and take care that no 

injury is done by extravagant assertion of them." 

Nevertheless the Learned DCJ declined to hold that the unlawful 

order had vitiated the whole legislative process. The Hon DCJ held 

that despite the unwarranted and wrongful intervention by the 30 

UPDF, and the Police interfering with the consultation of some of 
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the members of Parliament, there are extenuating circumstances 5 

that point to the fact that the interventions did not vitiate the 

process in Parliament that resulted in the enactment of the 

Constitution Amendment Act in any way. That the consultations 

took place fairly well.  

The Learned Justice Kakuru stated that the Police had no powers 10 

to issue directives stopping Members of Parliament and specifically 

Members of the Opposition in Parliament from consulting the 

people of Uganda. That the act of the Police in issuing the letter in 

question violated Articles 1, 2, and 29 of the Constitution. 

Kakuru JCC also stated that the police directive goes against every 15 

letter and spirit of the Constitution. The Learned Justice noted 

that the directive was aimed only at intimidating persons perceived 

to be against the removal of the Presidential age limit and therefore 

the police acted in a partisan manner. And that in the process it 

also criminalized an otherwise legitimate political issue, it 20 

criminalized a section of society - the people who did not support 

the amendment of the age restriction on eligibility for presidency. 

In this the police contravened Articles 1, 2, 21, and 29 of the 

Constitution. 

The Learned Justice however held that nevertheless no sufficient 25 

evidence was adduced to prove that the directive, unconstitutional 

as it was, on its own vitiated the whole process of enacting the 

impugned Act. 

Similarly Justice Cheborion, JCC held that the Mugenyi Directive 

contravened the Constitution. It restricted freedom of association 30 

and movement of Members of Parliament without any justification. 
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That in the current multiparty dispensation, most Members of 5 

Parliament belong to one party or another and they should 

therefore be expected to offer support for similar minded 

colleagues in their constituencies. Political parties exist to lobby 

the public for their causes and positions. Members of Parliament 

are therefore within their rights to solicit for support for their views 10 

and positions or carry out consultations not only from their 

constituencies but throughout the country. 

That there was absolutely nothing unlawful about Members of 

Parliament lobbying different individuals beyond their own 

constituencies.  15 

That furthermore, the directive was clearly ignorant of the fact that 

some Members of Parliament, such as the National Female Youth 

Representative, literally represent an electorate spread out all over 

the country. Other Members of Parliament such as representative 

for special interest groups also cover wide territories and regions 20 

with the possibility that they would hold joint consultative 

meetings with other Members of Parliament. The Learned Judge 

was of the view that the directive was recklessly and wantonly 

issued without any regard for the law more specifically Article 29(2) 

which guarantees the freedom of every Ugandan to move freely in 25 

Uganda.  

That the directive in issue was clearly calculated to muzzle public 

participation and debate on the proposed amendments in the 

original Bill tabled by the Honorable Raphael Magyezi.  
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However, the Learned Justice declined to make a finding that the 5 

unlawful directive had a chilling effect. In his view, he could only 

arrive at such finding if it had been proved that the disruption of 

meetings was widespread. On the contrary evidence indicated that 

although in some cases meetings and rallies were dispersed, in 

some cases the directive was roundly ignored and in most parts of 10 

the country meetings went on without disruption. According to the 

Learned Justice, it could thus not be said that throughout the 

country, the police unduly restricted consultative meetings 

thereby rendering the public participation in the Bill nugatory and 

the entire Bill a nullity.  15 

Kasule JCC made a finding that the Mugenyi Directive was aimed 

at preventing MPs from exercising their freedom of association and 

movement within their respective constituencies, and elsewhere in 

Uganda.  By the directive some MPS were prevented from seeking 

participation of Ugandans whom they represent in Parliament, on 20 

the proposed Bill.  The directive was contrary to Article 29 (1) (d); 

29 (1) (e) and (2) (a) of the Constitution as well as the Provisions of 

the Parliamentary (Powers and Privileges) Act. 

The Judge pointed out that the court received no evidence that the 

Uganda Police acted as they did in consultation with the Speaker 25 

of Parliament, the head of the legislature, the second arm of State.  

The Learned Justice concluded that this was a subjugation of 

Parliament as the country’s legislature to the unlawful orders of 

this police officer.   

The Learned Justice however held that because the overwhelming 30 

number of Members of Parliament carried out consultations and  
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only a few were inhibited he could not hold that the Constitution 5 

(Amendment) Act No. 1 of 2018 was enacted as a result of violence 

having been exerted upon the Honourable Members of Parliament. 

I note that at the Constitutional Court, it was the finding of 4:1 

that the intervention of the Army was uncalled for. Nevertheless 

the Justices who made the above finding and who further held that 10 

the intervention contravened the Constitution went on to conclude 

that nonetheless the unlawful acts of the army did not invalidate 

the impugned Act. 

I also note that it was the unanimous finding of the Constitutional 

Court that the directive issued by the Asuman Mugenyi was un-15 

constitutional. The court however held that the unlawful directive 

and acts which ensued did not vitiate the legislative process which 

culminated into the impugned Act. 

In arriving at the finding that the conduct of the security forces 

contravened the Constitution, the Learned Justices pointed out 20 

specific provisions which had been violated. For Justice Musoke 

Articles 1, 2 and 8 A had been contravened. Similarly, Kakuru 

JCC made a finding that Articles 1 and 2 had been violated. As 

already discussed in this judgment, these articles are part of what 

constitutes the Constitution’s bed rock or Basic Structure.  25 

The findings of Owiny-Dollo DCJ, of Kasule JCC and of Kakuru 

JCC point us to our “sad and painful” history characterized by 

military intervention in civilian matters, political and 

Constitutional instability. As already discussed in this judgment, 

the Constitution’s Preamble which captures our “sad” history 30 
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forms part of the Constitution’s basic structure. The Justices also 5 

make findings that fundamental human rights such as the 

freedom to assemble, to associate and to move freely 

throughout the country had been violated. The court even made 

mention of the non-derogable right to be protected from inhuman 

and degrading treatment  - (Article 24) - it was contravened. 10 

In my view what this Court is called upon to determine is whether 

the proven violations of the Constitution and the proven violation 

of the rights of individuals had an impact on the validity of the 

Constitution (Amendment Act) No. 1 of 2018. 

In my view, enactment of an Act of Parliament is not an event. It is 15 

a process. In the matter before this Court, the conduct complained 

of violated the rights of individuals who were engaged in activities 

directly connected to and/or necessary for the enactment of the 

impugned Act of Parliament. It was the Speaker who specifically 

sent out legislators to their constituents for the specific purpose of 20 

collecting the views of citizens on proposals which were before 

parliament. Members of Parliament accessed Public Funds for the 

purpose. The consultations were no doubt directly linked to the 

enactment process.  The Mugenyi Directive specifically gave orders 

aimed at interfering with this very process. I find it inconceivable 25 

that the court could de-delink the proven violations from the 

legislative process which resulted into the impugned Act. 

I find it incomprehensible that a court which found that the 

sovereignty of the people and the supremacy of the Constitution 

had been violated in that process, would go on to say that 30 
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“nevertheless” such violations did not vitiate the enactment 5 

process.  

In my discussion of Issue 1, I stated that the Preamble to Uganda’s 

Constitution reflects the country’s history and that therefore it 

serves to specify the reasons for the Constitution’s enactment, its 

raison d’être and eternal ideals. I find it inconceivable that a court 10 

which made a finding that the conduct of the security forces 

(conduct connected to activities linked to the legislative process) 

was  a repeat of our sad history, can go ahead and conclude that 

acts which take us back to our sad history would not be held to 

have vitiated the enactment process.   15 

Furthermore, it is on record that the Speaker of Parliament 

disassociated herself from the forces who entered Parliamentary 

Chambers on 27th September – the forces were not part of the 

Parliamentary Police or staff of the Sergeant at Arms. On the other 

hand, the Chief of Defence Forces confirmed that the ‘unknown 20 

people’ constituted staff from the Uganda People’s Defence Forces 

(UPDF). 

This is evidence that there was interference with the sovereignty of 

Parliament and a violation of the democratic principle of separation 

of powers - an essential feature of democracy.  25 

Regarding the Mugenyi Directive it was the unanimous finding of 

the Constitutional Court that it resulted into disruption of 

consultations of some Members of Parliament. That the work of 

some MPS was interfered with thus preventing them from seeking 
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the participation of Ugandans whom they represent in Parliament, 5 

on the proposed Bill.   

It is clear that the Constitutional Court concentrated on the rights 

of the members of Parliament and said little about the fact that 

scores of citizens were denied the right to actively participate in 

issues of governance since they were denied the opportunity to 10 

express their views on the proposed amendments. The court 

emphasized that it had not been proved that that the disruption of 

meetings was widespread throughout the country. It was for this 

reason that court declined to make a finding that the unlawful 

directive rendered the public participation in the Bill nugatory and 15 

the entire Bill a nullity.  

I respectfully differ from the reasoning of the Constitutional court. 

I must emphasize that the rights in issue are granted to each and 

every individual citizen – it was violation of the fundamental right 

of each and every citizen who wanted their opinions listened to but 20 

was denied this right. The right of an individual cannot be rendered 

inconsequential just because other citizens were enabled to enjoy 

their rights. What occurred is contrary to Objective II (i) of the 

National Objective and Directive Principles of State Policy 

which states as follows: 25 

 The State shall be based on democratic principles 

which empower and encourage the active 

participation of all citizens at all levels in their own 

governance. 
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I must also add that as argued by the 3rd Appellants the Police 5 

Directive and what ensued therefrom also violated Article 38 of 

the Constitution which deals with the Civic Rights of Citizens. I am 

in agreement with Counsel for the 3rd appellant that when 

Parliament chose to invoke consultations on Section 3 of the 

impugned Act, it brought itself under Articles 38 of the 10 

Constitution which and provides as follows: 

(1) Every Ugandan has a right to participate in the affairs of 

government, individually or through his or her 

representatives in accordance with law. 

(2) ………………………………………………………………….. 15 

 

The right to participate in the affairs of government no doubt 

accrues to each and every citizen and its violation cannot on the 

basis of numbers, be deemed “inconsequential”. 

 20 

Issue 4 

Whether the learned Justices of the Constitutional Court 

erred in law when they applied the substantiality test in 

determining the petition. 

1st appellant’s submissions (Mabirizi) 25 

Mr. Mabirizi submitted that under Article 137 of the Constitution, 

the Constitutional court has no jurisdiction to apply the 

‘substantiality’ test. That the Constitutional Court derives its 

power from Article 137 of the Constitution which does not give 

it jurisdiction and power to determine whether the contravention 30 
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affected the resultant action in a substantial manner. That the 5 

court’s jurisdiction is to determine whether the actions complained 

against were in contravention of the Constitution and when it finds 

a contravention to declare so or give redress or refer the matter for 

investigation.  

That since the court’s role is limited to determining whether there 10 

was contravention of the Constitution or not, there is no way the 

Constitutional Court could go ahead to investigate the degree of 

contravention and whether the (process of enacting the impugned 

Act) contravened the Constitution in a substantial manner.  

In the 1st appellant’s view, it is only the Presidential and 15 

Parliamentary Elections Acts which provide for the ‘substantiality 

test’. There is no law enabling the Court to apply the test in 

Constitutional petitions.  

Similarly, the 2nd appellants submitted that the Justices of the 

Constitutional Court erred in law by applying the substantiality 20 

test in evaluating and assessing the extent to which the Speaker 

and Parliament failed to comply with and/or violated the Rules of 

procedure of Parliament. That whereas the substantiality test is 

expressly provided for in electoral laws, in Constitutional matters 

the test is totally different. That the Constitution being the 25 

supreme law of the land does not provide room for any scintilla of 

violation.  

In support of their submission, the 2nd appellants relied on the 

decision of this Court of Paul K. Ssemogerere & 2 Ors vs. 

Attorney-General SCCA. NO. 1 OF 2002, where it was held that 30 
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the Constitutional procedural requirements are mandatory. They 5 

also relied on the Kenyan case of Njoya & Ors vs. the Attorney 

General of Kenya37 where Ringera J, stated that: 

I have in the end formed the conviction that 

Constitution-making is not an everyday or every 

generation's affair. It is an epoch-making event. If a new 10 

Constitution is to be made in peace time and in the 

context of an existing valid Constitutional order (as is 

being done in Kenya) as opposed to in a revolutionary 

climate or as a cease fire document after civil strife it 

must be made without compromise to major principles 15 

and it must be delivered in a medium of legal purity. 

Sound Constitution-making should never be sacrificed 

at the altar of expediency. 

Similarly the 3rd appellant submitted that the substantiality test is 

only applicable in electoral laws and faulted the Constitutional 20 

Court for applying the test to the unlawful directive of the police 

and to the invasion of Parliament by security forces. Counsel for 

the 3rd appellant argued that the wrongful application of the test 

prevented the court from applying the proper test which is whether 

the limitations imposed by the police were justified – it prevented 25 

the court from asking itself whether the directive passed the test 

set under Article 43 of the Constitution. Further argued that the 

substantiality test cannot be applied to violation of rights under 

Article 29 - it is impossible to measure the degree of curtailed 

speech or restricted movement of a Member of Parliament. A right 30 

                                                           
37 (2004) AHRLR 157 
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cannot be quantified the same way votes can. It would be 5 

impossible to evaluate how the failure of a member to go to a 

particular constituency because of limitations affected the 

outcome/result of the consultations. And thus the substantiality 

test is not applicable. 

The appellants pointed out that the case of Col. Dr. Kizza Besigye 10 

versus Y.K Museveni & The Electoral Commission38 relied on 

by the Learned Justice Musoke dealt with the meaning of Section 

59 (6) of the Presidential Election Act whereas what is applicable 

in a Constitutional Petition is Article 137(3) and (4) of the 

Constitution. That furthermore, the Supreme Court authority of 15 

Charles Onyango Obbo and Andrew Mujuni Mwenda vs. 

Attorney General39 specifically provides for the evidential burden 

in respect of limitations of fundamental rights. 

 

That what was in issue before court was infringement of 20 

Constitutional rights such as limitations to free speech and 

expression, movement and participation. The Court is not required 

and there is no legal basis for it to determine the effect proved facts 

(violations).  

 25 

That furthermore, unlike it is in election petitions, it is impossible 

to prove the exigent of the Constitutional limits imposed by police, 

the degree of such limitations and the substantial effect they had 

on the outcome of the consultations.  

                                                           
38 Election Petition No.1 of 2001 
39 Constitutional Appeal No. 2 of 2002. 
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That where a directive by any organ of the state is sent to all 5 

districts of Uganda requiring police officers all over the country  to 

breach  the Constitution and indeed there is evidence that  the 

directive was  complied with in any part of the  country, the burden  

shifts  to the  respondent  to prove that the limitations were either 

necessary  to protect the rights of others or that it was  in public 10 

interest to do so. Where the respondent fails to do so, as was in 

this case, the petitioner has proved breach of the Constitution. All 

that remains is the remedy. That it cannot be argued that 

violations of the Constitution have to be widespread throughout 

the country for the Court to invalidate the Constitutional 15 

Amendment Act. That the appropriate test which ought to be 

applied is whether the violations contributed to or had the effect of 

contributing to the enactment of the Act. That once the Court 

found Constitutional violations as it did, it was required to make a 

declaration to that effect and grant relief. 20 

 

The essence of the 3rd appellant’s argument was that once a 

petitioner has adduced evidence that the police directive was 

complied with in any part of the country and court makes a finding 

that the directive resulted into violation of rights, the burden shifts 25 

to the respondent to prove that the limitations were either 

necessary to protect the rights of others or that it was in public 

interest to do so. This would be in line with Article 43 of the 

Constitution.  

That in the matter before Court, the petitioner proved breach of 30 

the Constitution but the respondent failed to prove that the 

curtailment of rights under Article 29 was justified. Consequently 
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what remained for the Constitutional Court was to grant the 5 

petitioner a remedy. 

 

Like the 2nd appellants, the 3rd appellant relied on the case of Paul 

K Ssemogerere&2 Ors versus Attorney-General SCCA. No. 1 of 

2002 for the proposition that Constitutional procedural 10 

requirements are mandatory and that the Constitution provides 

for no room of any scintilla of violation. 

 

The appellants prayed that this Court substitutes the order of the 

Constitutional Court with one striking down section 3 of the Act.  15 

 

Submissions of the Respondent AG 

The AG conceded that indeed various Rules of Parliamentary 

procedure were violated and in some instances Constitutional 

imperatives were contravened. That nevertheless, since the court 20 

found that there was general compliance with the Constitutional 

requirements and procedure for the enactment of the impugned 

Act, the Justices of the Constitutional Court were justified in 

applying the substantiality test to arrive at the finding that the few 

instances of irregularities did not adversely affect the process of 25 

passing the impugned Act and subsequently applying the doctrine 

of severance to reach the decision that some of the sections of the 

impugned Act were validly passed by Parliament. That having 

arrived at this finding, the court was right to strike down sections 

of the impugned law which were tainted with illegal processes but 30 

saved that which was amended within the law.  
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That the question that begs an answer is therefore whether the 5 

Court was wrong to use that substantiality test and in so doing 

failed to properly evaluate the evidence and reached a wrong 

conclusion. 

It was the argument of the AG that the Appellants posited evidence 

which the Trial Court properly evaluated, the court considered 10 

whether the Constitution was amended within the precincts of the 

law and it interrogated whether the alleged violations of the 

Constitution impacted the Constitutional making process.  

To support their case, the respondent AG relied on the decision of 

Odoki, C.J in Kizza Besigye vs. Yoweri Museveni Kaguta and & 15 

The Electoral Commission (supra) where the court applied the 

substantiality test in a presidential election petition to determine 

whether the proven non-compliance with electoral laws would 

result in nullification of the election. Odoki CJ held that for an 

election to be nullified, the court has to evaluate the whole process 20 

for the election and it must be proved not only that the 

irregularities affected the result but also that the degree of the 

effect was substantial. It was also held that numbers are useful in 

making adjustment for irregularities.   

After citing the learned CJ’s pronouncements extensively the AG 25 

concluded that the substantiality test therefore is a tool of 

evaluation of evidence and that to fault the Court for applying the 

substantiality test in a Constitutional petition is to say that a court 

interpreting the Constitution should not apply a tool of evaluation 

in the determination of the matter before it.  30 
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It was further argued that the test is derived directly from the law 5 

or may be adopted by a Judge while evaluating the evidence. 

Therefore, whether a court is handling a constitutional dispute or  

an ordinary suit, it is trite that the matter be determined after a 

proper evaluation of evidence. 

The respondent AG contended that the position of the law with 10 

regard to the application of substantiality test was canvassed in 

Nanjibhai Prabhudas & Co. Ltd vs. Standard Bank Ltd40.  

The respondent further argued that it is pertinent to note that what 

the court addressed was the lack of evidence to prove that the 

scuffles and interferences affected the entire process in passing the 15 

Bill into law. That the court’s evaluation of evidence and resulting 

decision was not exclusively based on the quantitative test. That 

the court considered the nature of the alleged non-compliance and 

rightly reached a conclusion that the quantum and quality of 

evidence presented to prove the violation was not sufficient to 20 

satisfy nullifying the entire process. 

The Attorney General also argued that it was evident on the facts 

of the case that the process in Parliament was not negatively 

affected as observed by the majority Learned Justices of the 

Constitutional Court. The respondent noted that in applying the 25 

substantiality test, the Learned Hon Lady Justice Elisabeth 

Musoke, JCC applied both the Quantitative and Qualitative Test. 

It was submitted that the qualitative requirements appraise the 

entire legislative process. 

                                                           
40 [1968] E.A 670 at page 683. 
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The respondent also sought to rely on the High Court case of 5 

Winnie Babihunga vs. Masiko Winnie Komuhangi & Others41 as 

a case in which the qualitative and quantitative aspects of the 

substantiality test were expounded when the court stated that:  

“The quantitative test was said to be most relevant where numbers 

and figures are in question whereas the qualitative test in most 10 

suitable where the quality of the entire process is questioned and 

the court has to determine whether or not the election was free and 

fair.” 

The AG argued that a perusal of the 1st appellant’s pleadings shows 

that what was being sought was that the Constitutional Court 15 

determines the effect of certain events/actions that occurred 

during the process of enacting the impugned Act. That the 

Appellant pleaded and argued in the Constitutional Court that the 

entire process of amending the Constitution from the tabling of the 

Bill, to the passing thereof, were compromised and the whole 20 

process was marred/tainted with illegalities, irregularities and 

violence. That however, there was no credible evidence to show 

that such violence and intimidation affected the validity of the 

impugned Act. 

The AG submitted that it was important to determine what the 25 

standard of proof in dealing with Constitutional matters is, most 

especially where the matters involve amendment and breaches of 

the Constitution.  Is the standard of proof different from the usual 

on the balance of probabilities? 

                                                           
41 HTC-OO-CV-EP-004-2001 
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The AG further made submissions on burden of proof in civil 5 

disputes. That that it is not in dispute that whoever desires any 

court to give judgment, as to any legal right or liability dependent 

on the existence of facts which they assert, must prove that those 

facts exist. That in the matter before court the Appellants bore the 

burden of proving to the required standard that the 10 

irregularities/violence that occurred affected the result of the 

entire passing of the Bill into law and that the impugned Act 

should therefore be nullified. 

That the evidence adduced by the Petitioners at the lower court did 

not support their assertion that the proven irregularities and 15 

violence were so widespread/massive that the court ought to have 

nullified the entire resultant Act. 

The AG supported the conclusion of the Constitutional Court that 

the evidence did not disclose any profound irregularity in the 

management of the legislative process for the enactment of the 20 

impugned Act, nor did it prove that the participation of some 

members of Parliament was gravely affected. That the parts that 

were so affected were rightly severed by the Court. 

That the Constitutional court was right to inquire into the extent 

of the alleged massive irregularities and to apply the qualitative 25 

and quantitative test to consider whether the errors, and 

irregularities identified sufficiently challenged the entire legislative 

process so as to lead to a legal conclusion that the Bill was not 

passed in compliance with the requirements of the Constitution. 

Prayed that this Court upholds the finding of the Constitutional 30 

court that certain irregularities/errors were mere technicalities 
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and were not so fatal as to invalidate the entire process of 5 

enactment of the impugned Act. 

 

Consideration of Court. 

 

Analysis of the judgments of Owiny-Dollo DCJ, Kasule JCC, 10 

Elizabeth Musoke, JCC and Cheborion JCC clearly indicates that 

each of the learned Justices applied the substantial effect test in 

arriving at the decision that the proven violations of the 

Constitution arising out of the violence in and outside parliament 

did not invalidate the process in Parliament which resulted into 15 

the impugned Act. 

 

Elizabeth Musoke, JCC stated thus: 

What this Court has to determine is whether the alleged police  

orchestrated violence affected the process of consultation and 20 

people participation thereby also negatively impacting the 

enactment of the Constitution(Amendment) Act, 2018, in a 

substantial manner such as to render the resultant Act null and 

void. It is important to decide whether the test to apply would be 

qualitative or quantitative, or both.  25 

I further note that the learned Justice Musoke was guided by the 

jurisprudence of this Court in Kizza Besigye vs Yoweri Museveni 

Kaguta (Supra). The case dealt with the applicability of Section 59 

(6) (a) of the Presidential Elections Act in resolving a petition 

challenging the legality of an Election, on the basis that the 30 
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election was marred by irregularities and malpractices which 5 

violated the Presidential Election Act.  

After analyzing the interpretation given to the section and its 

application to the facts of the petition, Musoke JCC, stated that 

the principles developed in the various Presidential Elections 

would apply to the incidents of violence alluded to by the 10 

petitioners in the Constitutional Court - the appellants before this 

Court. 

In regard to the Police Directive issued by AIGP Asuman Mugenyi 

Cheborion, JCC made a finding that:  

The directive in issue was clearly calculated to muzzle public 15 

participation and debate on the proposed amendments in the 

original Bill tabled by the Honorable Raphael Magyezi. … In some 

places MPs were violently and unlawfully stopped from consulting 

their people, live bullets and teargas were fired and fear was 

instilled. Though isolated, this was most unfortunate. … However, 20 

in some cases the directive was rightly and roundly ignored. … 

There was no evidence to prove that throughout the country, the 

police unduly restricted consultative meetings thereby rendering the 

public participation in the Bill nugatory. … The evidence presented 

by the Petitioners fell woefully short of demonstrating that this 25 

directive had that chilling effect in actual fact.  

The import of the learned Justice’s decision was that arising from 

the fact that the majority of members of Parliament had been able 

to consult their constituents, he could not invalidate the impugned 

Act. 30 
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And Kasule JCC held as follows:  5 

“… By the directive of this very senior police officer, a number, 

however few, Honourable Members of Parliament were prohibited 

from … seeking support outside each one’s Constituency, thus 

preventing them from seeking participation of Ugandans whom 

they represent in Parliament, on the proposed Bill. The directive 10 

was contrary to Article 29(1)(d)(e) and (2)(a) as well as the 

Provisions of the Parliamentary (Powers and Privileges) Act.  

The Court, however received no sufficient evidence that the …  

directive was carried out throughout the country. … The 

overwhelming number of Members of Parliament held and carried 15 

out their meetings of consultations of the people uninterrupted.  

The interference by police with the meetings of the Honourable 

Members of Parliament seems to have been rather isolated and 

affected only a few … During the debate on the Bill, Members one 

after the other reported having consulted their electorates 20 

throughout the country.” 

In conclusion, the answer to this issue is that the Constitution 

(Amendment) Act No. 1 of 2018 was not enacted as a result of 

violence having been exerted upon the Honourable Members of 

Parliament.” 25 

And according to Owiny Dollo DCJ,  

“… despite the unwarranted and wrongful intervention by the 

UPDF, and the Police interfering with the consultation of some of 

the members of Parliament, in the manner that came out in 

evidence, there are extenuating circumstances that point to the 30 
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fact that the ramifications of the interventions did not vitiate the 5 

process in Parliament that resulted in the enactment of the 

Constitution Amendment Act in any way. The consultations took 

place fairly well.” 

Did the Constitutional Court err in law when they applied the 

substantiality test in determining the petition? 10 

In Uganda’s jurisprudence, the substantial effect test is a creation 

of statute and is found in Section 59 (6) of the Presidential 

Elections Act and Section 62 (1) (a) of the Parliamentary Elections 

Act. Section 59 (6) (a) of the Presidential Elections Act provides 

that: 15 

The election of a candidate as President shall only be 

annulled on any of the following grounds if proved to the 

satisfaction of the court (that there was) — 

non-compliance with the provisions of this Act, if the 

court is satisfied that the election was not conducted in 20 

accordance with the principles laid down in those 

provisions and that the non-compliance affected the 

result of the election in a substantial manner; (my 

emphasis) 

But in analyzing the issue at hand, I must start off with bringing 25 

clarity to what may be considered a preliminary issue – the need 

to understand the legal character of the substantiality effect test.  

The Respondent Attorney General submitted that the 

substantiality test is a tool of evaluation of evidence. The 
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respondent’s submissions also suggest that the issue at hand calls 5 

for a discussion of the burden as well as standard of proof required 

in Constitutional disputes. The respondent seems to have 

understood the arguments of the appellants as contentions which 

in effect faulted the Constitutional Court for applying the burden 

and standard of proof applicable in elections laws to Constitutional 10 

matters.  

My understanding of the test is that it does not define which party 

bears the burden. It does not depart from the trite legal principle 

that places the duty of proving a fact on the party who alleges its 

existence. The import of the test is that it establishes what must 15 

be proved by a party who wants to prove a disputed fact. What the 

test places on the party is not only the duty to prove what he 

alleges to have occurred but also to prove that the act had 

significant effect/consequences on something else – the outcome 

of a process. I do not therefore see how the test can be referred to 20 

as a tool for evaluation of evidence. Furthermore, the phrase 

“standard of proof” refers to the level/degree of certainty of 

evidence necessary to establish a disputed fact or to establish the 

occurrence of an event. Consequently, whether or not the 

substantiality test is applicable in Constitutional adjudication is 25 

not in any way linked to the standard of proof required for 

determining that a Constitutional imperative was contravened.  

Since the matter before court was a civil dispute – albeit of a 

Constitutional nature - the standard of proof applicable was the 

same as required in other civil suits including elections petitions. 30 

The applicable standard is proof on a balance of probabilities. The 

petitioners did not aver anywhere that the court had erred in 
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applying to a Constitutional dispute, the standard of proof 5 

applicable to election disputes. I therefore respectfully find that the 

AG’s submissions that in resolving the issue at hand, it was 

important to determine what the standard of proof in dealing with 

Constitutional matters is were misplaced. Linking the applicability 

of the substantiality test to the burden and the standard of proof 10 

is evidence of a misunderstanding of the legal nature of the test.  

Be that as it may, in answering the question whether the 

substantial effect Rule is applicable in Constitutional disputes, one 

must among other things interrogate what the purpose of that test 

is.  15 

Analysis of the value attached to the test by courts from across the 

globe42 while dealing with presidential election petitions can be 

summarized into this: “given the national character of the exercise 

where all voters in the country formed a single constituency, 

can it be said that the proven defects so seriously affected the 20 

result that the result could no longer reasonably be said to 

represent the free choice and true will of the majority of voters?” 

Did the proven irregularities decisively show that the conduct of 

election was so devoid of merit as not to reflect the expression of 

the people’s electoral intent? If a court answers the question in the 25 

negative, it refrains from annulling the election. As I sated in my 

judgment in Kizza Besigye vs. The Attorney General (supra):  

The import of the test for Uganda therefore is that it enables the 

                                                           
42 Kizza Besigye vs. Yoweri Museveni Kaguta, Election Petition No.1 of 2001; Anderson Kambela Mazoka and 3 
others vs. Levy Patrick Mwanawasa and 3 Others, Presidential Petition No.SCZ//01/02/03/2002, the Zambian 
Supreme Court); Nana Addo Dankwa Akufo-Addo & 2 others vs. John Dramani, Presidential Election Petition 
Writ No.J1/6/2013, (Ghana)  
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court to reflect thus: did the proved irregularities distort the 5 

election to the extent that the ensuing results did not reflect the 

choice of the majority of voters envisaged in Article 1 (4) of 

Uganda’s Constitution? Did the non- compliance negate the voters' 

intent? It is the individual preferred by the majority who has the 

legitimacy to be in leadership. This is the very philosophy on which 10 

Article 1 (4) of the Constitution is founded – giving power to voters 

to choose who is to govern them.43 

The test has a quantitative and a qualitative aspect. From the 

quantitative aspect, the substantial effect test deals with numbers 

and is based on the proportionality test. It is rooted in the 15 

philosophy that in a democratic system constituted strictly on the 

basis of majoritarian expression through the popular vote, the 

essence of an election is that the election of a leader is the preserve 

of the voting public and that the court should not tamper with 

results which reflect the expression of the population’s electoral 20 

intent. The question which is in effect asked is: if the irregularities 

had not occurred, would the declared winner have garnered 

enough votes to lead and lead with the percentage legally required 

to be declared president?  

However, the substantial effect test is not exclusively quantitative, 25 

it has a qualitative aspect. The qualitative aspect is best articulated 

in the U.K persuasive authority of Morgan and Others v Simpson 

                                                           

43Constitutional Petition no. 0013 of 2009. 
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and another [1974] 3 All ER 722 in which the Court of Appeal 5 

held that:  

… if the election had been conducted so badly that 

it was not substantially in accordance with the 

election law it was vitiated irrespective of whether 

or not the result of the election had been affected. 10 

In Kizza Besigye vs The Attorney General (Supra)  where Section 

59 (6) was unsuccessfully challenged for contravening the 

constitutional, I analyzed both the quantitative and qualitative 

aspects of the substantial effect test and their import in 

understanding the meaning Section 59 (6) (a) of the Presidential 15 

Elections Act. Specifically in regard to the qualitative test, I held 

as follows:  

… if there is evidence of substantial departure from 

Constitutional imperatives that the process could be 

said to have been devoid of merit and rightly be 20 

described as a spurious imitation of what elections 

should be, the court should annul the outcome. The 

courts in exercise of judicial independence and 

discretion are at liberty to annul the outcome of a 

sham election …. 25 

The above opinion was adopted with approval by the Supreme 

Court of Kenya in Raila Amolo Odinga and Another vs. 

Independent Electoral and Boundaries Commission.44 

                                                           
44 Presidential Petition No. 1 of 2017 [2017] eKLR. 
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The import of the qualitative test is that the process is as 5 

important as the outcome – the process is as important as 

the numbers. As stated by Stephenson L.J in Morgan and 

Others v Simpson (supra): 

For an election to be conducted substantially in 

accordance with the law there must be a real 10 

election … and no such substantial departure from 

the procedure laid down by Parliament as to make 

the ordinary man condemn the election as a sham 

or a travesty of an election. 

But perhaps even more important is the differentiation  15 

between contravening the Constitution on the one hand and 

violating provisions of an Act of Parliament on the other hand. 

In Kizza Besigye vs The Attorney General (ibid) I noted as 

follows:  

But perhaps even more important is the need to 20 

point out that the wording of Section 59 (6) (a) is 

silent in regard to non-compliance with provisions 

of the Constitution and only refers to non-

compliance with the provisions of the Presidential 

Elections Act. The Section provides that: “The 25 

election of a candidate as President shall only be 

annulled on any of the following grounds if proved 

to the satisfaction of the court (that there was) — 

non-compliance with the provisions of this Act, if 

the court is satisfied that the election was not 30 
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conducted in accordance with the principles laid 5 

down in those provisions and that the non-

compliance affected the result of the election in a 

substantial manner;” (my emphasis) 

Consequently there may/would be no need to prove 

that the substantial departure from the 10 

Constitutional imperatives had substantial effect on 

the results in circumstances where fundamental 

Constitutional imperatives have been violated.   

It is therefore clear in my mind that even in presidential elections 

where the substantial effect test is applicable, the test is not 15 

extended to violations of Constitutional imperatives. It is limited to 

violations of an Act of Parliament.  

The appellants filed petitions in the Constitutional Court under 

Article 137 of the Constitution which provides as follows: 

137. Questions as to the interpretation of the Constitution.  20 

(1) Any question as to the interpretation of this Constitution shall 

be determined by the Court of Appeal sitting as the Constitutional 

court.  

(2) When sitting as a Constitutional court, the Court of Appeal 

shall consist of a bench of five members of that court.  25 

(3) A person who alleges that—  

(a) an Act of Parliament or any other law or anything in or done 

under the authority of any law; or  
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(b) any act or omission by any person or authority, is inconsistent 5 

with or in contravention of a provision of this Constitution, may 

petition the Constitutional court for a declaration to that effect, 

and for redress where appropriate. 

The Constitutional Court made findings that the Police Directive 

which interfered with the consultations by some members of 10 

Parliament violated various Articles in the Constitution. This 

would be in line with Article 137 (3) (b) since the police had 

engaged in acts (conduct) which contravened provisions of the 

Constitution. 

Kasule JCC made a finding that the Police Directive violated 15 

Articles 29 (1) (d) (e) and 2 (a) were violated. I note that these are 

human rights guaranteed to individuals.  

The learned Justice however held that since the overwhelming 

number of MPs carried out consultations with their people without 

interruption, the impugned Act was not enacted as a result of 20 

violence exerted upon MPs.   

Owiny-Dollo, DCJ held that the interference by the Police with the 

consultations of some MPs, targeted at opposition MPs was 

unwarranted and most unfortunate. In regard to the intervention 

of the UPDF in Parliament, the Honourable DCJ also found that it 25 

was a gross error of judgment on the part of the Army Chief to 

deploy the UPDF in a situation that did not, by any stretch of 

classification, warrant military intervention. The DCJ linked this 

to what he referred to as our sad and painful history of military 

intervention in matters that are purely civilian. He however 30 
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concluded that the ramifications of the interventions did not in any 5 

way vitiate the process in Parliament that resulted in the 

enactment of the impugned Act.  

Musoke JCC also made a finding that the deployment of the army 

during the scuffle in Parliament was not justified, especially 

because the Sergeant at Arms did not request for their assistance. 10 

She concluded that on the 26th September, 2017, the interference 

of Security UPDF contravened Articles 1, 2 and 8A of the 

Constitution. She nevertheless held that the process leading to the 

enactment of the impugned Act because business went back to 

normal after the eviction of the “offending” members of Parliament 15 

and on the day the Bill was passed into law, the House was full to 

capacity.  

Cheborion JCC held that the Asuman Mugenyi directive was very 

arbitrary and unconstitutional. It restricted freedom of association 

and movement of Members of Parliament without any justification 20 

and contravened Article 29 (2) of the Constitution which 

guarantees the freedom of every Ugandan to move freely in the 

country. The learned Justice however held that however, since the 

majority of Members of Parliament had been able to consult their 

constituents, he could not invalidate the impugned Act because 25 

the illegal acts had not occurred throughout the country. 

So does the test apply to matters which come to court under Article 

137 of the Constitution? 

Is a party who has successfully proved that their Constitutionally 

guaranteed rights were violated expected to further prove that the 30 
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effect of the violation(s) were substantial or in this particular 5 

matter that had the violations not occurred, the Act of Parliament 

would have been different or would never have been passed? 

The case for the appellants is that the process which brought the 

impugned Act into existence was tainted with Constitutional 

contraventions and violations of Parliamentary procedure. The 10 

essence of their argument is that a right granted to an individual 

by the Constitution can only be limited in line with Article 43. Once 

a complainant has adduced evidence and successfully proved that 

a right guaranteed by the Constitution has been interfered with, 

the complainant will have done their part. The evidential burden 15 

the shifts to the respondent, in this case the Attorney General, to 

bring the actor’s conduct within the purview of Article 43 which 

provides as follows: 

43. General limitation on fundamental and other 

human rights and freedoms. 20 

 

(1) In the enjoyment of the rights and freedoms 

prescribed in this Chapter, no person shall prejudice 

the fundamental or other human rights and freedoms 

of others or the public interest. 25 

 

(2) Public interest under this article shall not permit— 

 

(a) political persecution; 

 30 

(b) detention without trial; 
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 5 

(c) any limitation of the enjoyment of the rights and 

freedoms prescribed by this Chapter beyond what is 

acceptable and demonstrably justifiable in a free and 

democratic society, or what is provided in this 

Constitution. 10 

In the matter before us, the AG did not adduce any evidence to 

prove that the curtailment of rights in question was justified so as 

to protect the rights and freedoms of others and/or for purposes 

of preserving public interest. The AG did not prove that the nature 

of curtailment of the rights involved was such as is acceptable and 15 

demonstrably justifiable in a free and democratic society, or what 

is provided in this Constitution. It is for this reason that the court 

made findings (declarations) that rights had been violated. 

The question which should have been asked by the court is: what 

is the effect of the proven irregularities and or contraventions of 20 

the Constitution on the validity of the impugned Act? The question 

should not have been: did the contravention of the law have 

substantial effect on the process of enacting the Law? 

The substantial effect test cannot be applied to a violation of a 

Constitutional right - the right of an individual or even of a 25 

community.  

We should even take cue from the fact that even under Section 59 

(6) (a) of the Presidential Election Act from where the substantiality 

test is derived, the test is not extended to violations of 

Constitutional imperatives. It is limited to violations of an Act of 30 
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Parliament. And yet the Constitutional Court applied the test to 5 

violations of Article 29 and even to violations of articles which are 

part of the Basic Structure of the Constitution – 1, 2 and 8A! 

Arising from the above, I respectfully hold that the Justices of the 

Constitutional Court erred when they applied the substantiality 

test in determining the petition. 10 

Issue 5 

Whether the learned majority Justices of the Constitutional 

Court misdirected themselves when they held that the 

Constitution (Amendment) Act, 2018 on the removal of age 

limit for the President and Local Council V offices was not 15 

inconsistent with the provisions of the 1995 Constitution. 

 

Appellants’ submissions 

1st appellant (Mabirizi)  

Mr. Mbabrizi submitted that removal of the age limit by Section 3 20 

of the Constitutional (Amendment) Act amounted to 

‘Constitutional replacement’ which has no place in a 

Constitutional democracy. In support of this argument, Mabirizi 

relied on Carlos Bernal’s article45 in which he laid down the seven-

tiered test as the standard for determining Constitutional 25 

Replacement.  

                                                           
45 Unconstitutional Constitutional amendments in the case study of Colombia: an analysis of the justification 
and meaning of the Constitutional replacement doctrine, Published in International Journal of Constitutional 
Law, Volume 11, Issue 2, 1 April 2013, Pages 339–357. 
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Mbabrizi submitted that, in the instant case, the essential element 5 

of the Constitution which is at stake is the age qualification 

attached to the office of the President. 

That the element of qualifications of the President is essential 

because of the immense powers and duties vested in that office. 

Those powers were balanced in such a way that the President is 10 

neither too young nor too old. Removal of such a balance may have 

grave consequences on exercise of such powers. That the age 

qualification can only be amended in a compliant way so as not to 

destroy the entire Constitutional system.  

Mabirizi also argued that the powers to remove the age limit only 15 

rests in a constituent assembly not Parliament.  

In order to curb the Parliament’s actions, Mabirizi contends that 

the courts have a role to play. He relied on Carlos Barnel’s article 

(supra) in which he stated that, “the Constitutional Court began to 

exercise innovative forms of control over the government with the 20 

purpose of compensating for the predominance of the president and 

the deficit of political control by the Congress. Judicial review of the 

content of Constitutional amendments by means of the 

Constitutional replacement doctrine is one of these new forms of 

control.”  25 

That it is therefore diversionary for court to base its decision on 

the fact that the Constitutional Commission and the Constituent 

Assembly did not entrench age limitations. That the majority of the 

learned Justices of the Constitutional Court justified their decision 

not to nullify Section 3 on the reasoning that the framers of the 30 

Constitution never treated the provisions of Article 102 on age limit 
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for the office of President as a fundamental feature of the 5 

Constitution. In this, they underestimate the decision of the 

framers to include it in the Constitution.  

Mabirizi contented that, upholding of Section 3 of the impugned 

Act will disharmonize the Constitution so as to render among 

others Articles 51(3), 144(1)(a), (b), 146(2)(a) and 163(11) 10 

unconstitutional. Furthermore, that it will open a flood-gate of 

private members’ Bills to amend those Articles which have age 

restrictions. 

 

2nd appellants’ (MPs) submissions 15 

Counsel for the 2nd appellants contended that the Constitutional 

Court ought to have found that by amending Article 102 (b) of the 

Constitution, Parliament was usurping the sovereignty of the 

people and thereby amended Article 1 of the Constitution by 

infection. Counsel further contended that Parliament also 20 

amended Article 21 (3) of the Constitution by creating ‘age’ as 

another form of discrimination. That the Constitutional Court 

however erroneously held that accepting this proposition amounts 

to over stretching the application of the amendment by infection 

principle which would in the end render the principle superfluous. 25 

That the purpose of the impugned Act was to pave way for the 

indefinite eligibility of the sitting. That this Court should execute 

its noble duty of striking down such nefarious legal instrument 

which has got far reaching implications in the political trajectory 

of the nation. 30 
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Furthermore, that the provisions which removed the age limits 5 

from the Constitution amended Articles 1, 8A and 21 of the 

Constitution by infection and hence the requirements under Article 

263 (1) of the Constitution were mandatory. 

3rd appellant’s (ULS) submissions. 

Counsel for the 3rd appellant first and foremost faulted the 10 

Constitutional Court for making a finding that the 3rd Appellant 

did not challenge the removal of age restrictions. That under 

paragraph 1(d) of their petition, Section 3 of the impugned Act was 

challenged.  

Counsel argued that as a result, the Constitutional Court limited 15 

its answer to Articles 1 and 21 of the Constitution. Articles 8A and 

38 which were raised by the 3rd appellant in addition to Article 1 

were not considered. That had the court properly considered the 

appellant’s pleadings, it would have come to a different conclusion. 

Counsel stated that when Parliament chose to  consult citizens on 20 

removal of age restrictions for presidency it brought itself under 

Articles 1, 8A and 38 of the Constitution. Parliament decided the 

people must be the arbiter. According to counsel, the process must 

therefore produce a result of what the people want.  

Counsel referred to the affidavit of Professor Ssempebwa in which 25 

he extensively alluded to the mandate of the Constitutional Review 

Commission. That the Commission is specifically mandated to 

examine sovereignty of the people, democracy and good 

governance and how to ensure that the country is governed in 

accordance with the will of the people. In their affidavits 30 
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supporting the appeal,  Professor Ssempebwa, Professor Latigo  5 

and Francis Gimara averred that there was abuse of human rights, 

violence, harassment, humiliation, assault, detention and these 

human rights violations negated a conducive atmosphere to 

genuinely seek the views of the people. 

 10 

AG’s reply 

The Attorney General submitted that the Justices of the 

Constitutional Court rightly held that amendment of Articles 

102(b) and 183(2) (b) did not in any way infect Article 1 of the 

Constitution.  15 

He cited Article 1 which states that, all power belongs to the people 

who shall express their will and consent on who shall govern them 

and how they should be governed, through regular, free and fair 

elections of their representatives or through referenda. 

Parliament is enjoined to make laws under Articles 79 and 259 of 20 

the Constitution. This power is exercised through Bills passed by 

Parliament and assented to by the President.  

The Attorney General submitted that the Justices of the 

Constitutional Court unanimously held that the power to make 

laws extends to the amendment of Articles 102 and 183 through 25 

established Constitutional procedures.  

In contrast to the appellants’ arguments, the effect of Section 3 is 

to open up space and widen the scope of persons who are eligible 

to stand for election for the office of the President. That in fact the 
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amendment actually safeguards the sovereignty of the people as 5 

enshrined under Article 1 of the Constitution because the people 

of Uganda shall have a wider pool of leaders to choose from.  

In response to Mabirizi’s arguments that Section 3 of the impugned 

Act amounted to Constitutional replacement, the Attorney General 

agreed with the learned Justices of the Constitutional Court that 10 

the amendment of Article 102 (b) does not amount to a 

Constitutional replacement. Parliament had the power through the 

established Constitutional procedures to amend the provisions of 

Articles 102 (b) and 183 (2) (b).  The Attorney General cited Article 

259 of the Constitution which vests Parliament with powers to 15 

amend by way of addition, variation or repeal, any provision of this 

Constitution in accordance with the procedure laid down in 

Chapter Eighteen. He added that the appellant’s argument that 

upholding Section 3 of the impugned Act will disharmonize Articles 

51(3), 144(1)(a) and (b), 146(2)(a) and 163(11) of the Constitution 20 

is speculative and lacks merit. According to the Attorney General, 

the Section is not against the spirit of the Constitution. However, 

that upholding the appellant’s argument would instead curtail the 

right of Members of Parliament to bring Bills in accordance with 

Article 94 (4)(b) of the Constitution. 25 

 

Furthermore, the Attorney General argued that the amendment of 

Article 102 (b) was not a Constitution making process that 

required a Constituent Assembly. It was an amendment process 

which the peoples’ representatives (MPs) are empowered to do in 30 

accordance with Chapter Eighteen of the Constitution.  
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Consideration by Court 5 

The contentions of the appellants regarding the link between 

Article 102 (b) on the one hand and Articles 1 and 8A on the other 

have been discussed under Issue 1 and need not be repeated here.  

Article 38 raised by the 3rd Appellants which deals with the civic 

rights of citizens and entitles every Ugandan citizen to participate 10 

peacefully in the affairs of government has been handled under 

issue 3 which dealt with of the unlawful Police Directive issued by 

ASP Asumani Mugenyi. 

The value of the philosophy of Constitutional replacement was also 

discussed under Issue 1. 15 

What remains to be resolved under issue 5 therefore is the 

contention by the appellants that the amendment of Article 102 (b) 

on the removal of the age restriction which resulted into allowing 

persons aged above 75 years and below thirty five years to stand 

for election as president amended Article 21 (3) of the 20 

Constitution by infection. 

Article 21(3) lists factors on the basis of which an individual cannot 

be discriminated. These factors are: sex, race, colour, ethnic origin, 

tribe, birth, creed or religion, social or economic standing, political 

opinion and disability. 25 

The argument of the appellants as I understand it is that by 

removing the age restriction for purposes of eligibility to stand for 

Presidency or District Chairperson, Parliament added age to the 

list of factors mentioned in Article 21 (3). 
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I find the argument incomprehensible. It is not only in the area of 5 

elective office that the law in Uganda treats people differently based 

on age. Ugandan law prohibits an individual who has not attained 

the age of 18 years to participate as a voter in Presidential 

Elections (Article 103 of the Constitution); the law prohibits an 

individual from entering marriage before attaining the age of 18 10 

years (Article 31 (1); a person serving as a Chief Justice must 

vacate office on attaining the age of 70 years (Article 144 (1) (a)) 

and Section 12 of the Pensions Act provides for the compulsory 

retirement of a Public Officer on attaining the age of 60 years. The 

list is endless. 15 

It cannot be said that the removal of age restrictions for purposes 

of standing for Presidency has the ripple effect of removing age as 

a parameter or factor for determining rights legal capacity in all 

areas of the law.  

I am in agreement with the Constitutional Court that the 20 

appellants have misconstrued and over stretched the application 

of the amendment by infection principle. 

Issue 6: Vacation of the office of President. 

Whether the Constitutional Court erred in law and in fact in 

holding that the President elected in 2016 is not liable to 25 

vacate office on attaining the age of 75 years 

I take note of the fact that although the issues before Court were 

jointly framed by all parties, it is only the first appellant (Mr. 

Mabirizi) who addressed this issue.  
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Article 102 of the Constitution before its amendment provided as 5 

follows: 

Qualifications of the President. 

A person is not qualified for election as President 

unless that person is— 

(a) … 10 

(b) not less than thirty-five years and not more than 

seventy-five years of age; and 

(c) a person qualified to be a member of 

Parliament. (My Emphasis) 

The Constitutional Court held that the petitioners’ arguments on 15 

this point were misconceived. Owiny Dollo, DCJ in particular held 

that the relevant Constitutional provision to answer the issue is 

Article 105(3) which provides for the circumstances when the 

office of the President falls vacant as follows: 

Tenure of office of a President. 20 

(1) … 

(2) … 

(3) The office of President shall become vacant— 

(a) on the expiration of the period specified in this 

article; or 25 

(b) if the incumbent dies or resigns or ceases to hold 

office under Article 107 of this Constitution. 
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Article 107 provides for the circumstances under which the 5 

President may be removed including: abuse of office, misconduct 

and mental incapacity. 

Owiny Dollo, DCJ interpreted the above Constitutional provisions 

to mean that, “a President who attains the age of 75 years, while 

serving a 5 year term would still continue in office until the 10 

expiration of the term. We find the requirement of age as a 

qualification for being elected President is at the point of election; 

and not at the end or during the incumbency. A President who is 

elected on the day he or she attains the age of 74 years would be 

entitled to stay in office for the next five years. This means he or she 15 

can stay in office up to the age of 79 years!” 

Similarly, Justice Kakuru, JCC (dissenting) held that, the words 

used in Articles 83(1) (b) and 102(b) are plain and ought to be 

given their natural and ordinary meaning. The age limit of the 

President applies only at the time of election and not otherwise. That 20 

had the framers of the Constitution intended that the President and 

Members of Parliament have same qualifications, they would have 

stated so but they did not. The factors that disqualify Members of 

Parliament are not applicable to the President. This is simple and 

clear. Therefore, I find that, this ground is misconceived and devoid 25 

of any merit whatsoever. The issue is resolved in the negative. 

In summary, the learned Justices of the Constitutional Court 

unanimously held that the age limit qualification of 75 years for 

the office of the President in Article 102 is a threshold only at the 

point of election.   30 
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Consideration by Court 5 

I am in agreement with the unanimous decision of the 

Constitutional Court that the age limit of the President applies only 

at the time of election. Where words of the Constitution are clear 

and unambiguous, they ought to be given their primary, plain, 

ordinary and natural meaning.  10 

It is the term of office provided for in Article 105 (supra) that marks 

the time when a person holding the office of President should 

vacate that office. The 1st appellant’s arguments are therefore not 

sustainable.  

Issue 6 is answered in the negative. 15 

Issue 7:  

(a) Whether the learned Justices of the Constitutional Court 

derogated the appellants’ right to fair hearing, un-judiciously 

exercised their discretion and committed the alleged 

procedural irregularities. 20 

(b) If so, what is the effect of the procedural irregularities on 

the decision of Court? 

 

Appellants’ submissions 

1st appellant 25 

Mabirizi (1st appellant) argued that the Constitutional Court 

committed the following procedural irregularities: 
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(i) Violation of the right to a fair hearing by: 5 

    (a) Failing to determine the petition expeditiously and violating 

the renowned principle that: “justice delayed is justice 

denied.  The appellant argued that evidence of this was the 

fact that the petition which was filed in the Constitutional 

Court on December 2017 was heard in April 2018. He 10 

submitted that the hearing was in a relaxed manner because 

the court would break for weekends starting from Friday up 

to Tuesday.  

In addition, Mabirizi argued that the Court’s failure to give 

its judgment within 60 days from the hearing date of 19th 15 

April 2018 was against Rule 33(2) of The Court of Appeal 

Rules which provides that, “Judgment or an order may be 

given at the close of the hearing of an appeal or application or 

reserved for delivery on some future day which may be 

appointed at the hearing or subsequently notified to the 20 

parties and which shall, in any case, be without delay.” 

(b) Evicting the appellant from court seats and relegating him 

to the dock infringed on his right to a fair hearing. He cited 

the Canadian Supreme court decision of Andrews vs. Law 

Society of British Columbia46, where Mcintyre J stated that 25 

discrimination arises where a Rule or standard is adopted 

which has a discriminatory effect upon a prohibited ground 

because of some special characteristic. 

 

                                                           
46 [1989] 1SCR 143 
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2nd appellants (MPs) 5 

Counsel for the 2nd appellants submitted that the right to a fair 

hearing was compromised by the Constitutional Court in a number 

of ways.  

First, that the learned Justices of the Constitutional Court 

declined to invoke their powers under the law to summon key 10 

government officials and individuals who played a pivotal role in 

the process leading to the enactment of the impugned Act to 

appear and testify in the matter. In particular, the Constitutional 

Court declined to summon the Speaker of Parliament, the Rt. Hon. 

Kadaga Rebecca, without assigning any reason. 15 

In the appellant’s view, there were other witnesses who were 

competent to testify before the Constitutional Court on the 

enactment process of the Act but the court failed to summon them. 

These were: 

a) The Deputy speaker who would testify on his role during the 20 

enactment of the impugned Act, the discrepancies in the 

certificate of compliance, procedural irregularities, arbitrary 

suspension of the honourable Members of Parliament from 

Parliament, the unprecedented mayhem and violence that 

ensued in the precincts and chambers of Parliament, etc. 25 

b) The Minister of Finance to testify on the contradictory 

Certificates of Financial Implication which were issued from 

his Ministry in regard to the impugned Act. 



170 
 

c) The Hon. Magezi Raphael who was the sponsor of the 5 

impugned Act to testify on the conceptualisation and mischief 

he intended to cure by moving Parliament to enact the said 

Act. 

d) The President who assented to the Bill which was not 

accompanied with a valid certificate of compliance. 10 

e) The Chairperson and Deputy Chairperson of the Legal and 

Parliamentary Affairs Committee who processed the Bill at 

Committee stage.  

Counsel contended that the court should have exercised its powers 

under Rule 12 (3) of the Constitutional Court (Petitions and 15 

References) Rules and summoned the above witnesses. The Rule 

provides as follows: 

The Court may, of its own motion, examine any 

witness or call and examine or recall any witness if 

the Court is of the opinion that the evidence of the 20 

witness is likely to assist the Court to arrive at a just 

decision. 

The second procedural irregularity was that the Constitutional 

Court restricted the appellants and their counsel on what to ask 

the witnesses during cross-examination. That the Court limited 25 

the cross-examination to the averments that were made in the 

affidavits of the respective witnesses. The 2nd appellants’ counsel 

contended that this contravened Section 137 (2) of the Evidence 

Act which is to the effect that cross-examination of a witness need 
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not be confined to the facts to which the witness testified about 5 

during examination –in- chief.  

The third alleged procedural irregularity is that the Constitutional 

Court adopted a materially defective mode for presenting 

submissions during the hearing of the petition; for instance: 

a) The learned Justices of the Constitutional Court erroneously 10 

directed the appellants’ counsel to make submissions before 

cross examining the relevant witnesses.  

b) The learned Justices of the Constitutional Court erroneously 

denied the appellants’ counsel a right to a rejoinder after the 

representative of the Attorney General had made their 15 

submissions in reply. 

The 2nd Appellants’ counsel further contended that the learned 

Justices of the Constitutional Court erred in law and fact when 

they injudiciously exercised their discretion in awarding UGX. 

20,000,000/= (Twenty Million Shillings) as professional fees and 20 

two-thirds of the taxed disbursements to all the Petitioners, a sum 

which is manifestly meagre considering the nature and 

significance of the matter. 

That all the above irregularities contravened the natural principle 

of fair hearing which is a non-derogable right under Article 44 of 25 

the Constitution. That this right has received judicial 

consideration in a number of authorities for example: Bakaluba 



172 
 

Peter Mukasa vs. Nambooze Bakireke47 where Katureebe JSC (as 5 

he then was) observed that: 

“Fair trial, … is one of the fundamental rights guaranteed by the 

Constitution.” 

Issue 7 (b) 

Both the 1st and 2nd appellants contended that the above 10 

procedural irregularities led to a miscarriage of Justice. 

Furthermore, the 2nd appellant contended that the irregularities 

limited the Constitutional Court’s scope of investigation and 

thereby failed in its duty vested under Article 137 (1) of the 

Constitution. That this duty was emphasized by Kanyeihamba, 15 

JSC in Ssemwogerere (supra) wherein he observed that: 

“In Uganda, courts and especially the Constitutional Court and this 

Court were established as the bastion in the defence of the rights 

and freedoms of the individual and against oppressive and unjust 

laws and acts. Courts must remain constantly vigilant in upholding 20 

the provisions of the Constitution.” 

Consideration by Court 

The essence of the arguments of the 1st appellant and the 2nd 

appellants is that the Constitutional Court abused the right to a 

fair hearing in various aspects and thereby came to a wrong 25 

conclusion. 

                                                           
47 Supreme Court Election Petition Appeal No. 04 of 2009. 
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In order to answer the appellants’ arguments comprehensively, I 5 

will answer the issue on the right to a fair hearing under three sub-

headings as follows: 

(i) Cross-examination and interjections by the court 

The appellants arguments seek to address the question whether 

the limitations on the cross-examination of witnesses resulted into 10 

an unfair trial. 

Section 136 of the Evidence Act defines cross-examination as 

the examination of a witness by the adverse party. 

On Monday 9th April 2018, which was the first day of the hearing, 

Mabirizi and the MPs’ counsel - Erias Lukwago - made an oral 15 

application to the Constitutional Court seeking the leave of court 

so that several named witnesses could be summoned and cross-

examined.  

In its preliminary ruling, the court granted leave to have several 

witnesses appear for cross examination. The court however stated 20 

that they found no reason to have the Speaker of Parliament 

appear in court. Court then stated that the detailed reasons for 

their decision would be in their final judgment. 

I have carefully studied the judgments and found that none of the 

learned Justices gave the detailed reasons as promised. This was 25 

an error. Court must always give reason for exercising its 

discretion in a particular manner. The only way that a litigant can 

gauge whether or not the court exercised its discretion judicially is 

if reasons are given.  
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Nevertheless, it cannot be said that the said error - failure to give 5 

reasons for the court’s decision not have the Speaker testify in 

court- - prejudiced the appellants’ right to a fair hearing. I must 

emphasize that it cannot be said that there was any particular 

evidence which could only be accessed by the appellants through 

the testimony of the Speaker. The procedural irregularities and 10 

violations which occurred during the process of enacting the 

impugned Act could be and were in fact identified from the 

Hansard. I am therefore of the view that the non-appearance by 

the Speaker in court did not prejudice the case of the appellants.  

Furthermore, the appellants argued before this Court that the 15 

Constitutional Court interjected in the cross-examination of the 

witnesses which limited them from asking questions to the 

witnesses. On the other hand, the Attorney General contended that 

the cross-examination should be restricted to the averments made 

in the affidavits.  20 

The relevant part of the court record indicates as follows: 

“Justice Owiny Dollo: So the individual summon will be served on 

this counsel; the one for the Attorney General will be served on the 

Attorney General here, the one for the other counsel will be served 

accordingly. So on Tuesday we expect these witnesses, we finish 25 

with them and continue.  

Mr. Rukutana (Attorney General):   

Much obliged my lords. We have received your ruling with respect 

and we shall comply, however we are seeking guidance, isn’t it 

prudent for the petitioners who have applied to summon these 30 
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witnesses to indicate to us the areas on which they intend to 5 

examine each and every witness so that we can prepare them?  

Mr. Lukwago:  

My lords we take it that these are competent witnesses, by the time 

they took oath they knew what they were testifying on. The only 

assurance we can give we shall not thereof what they have 10 

presented before court [sic]. So our cross examination will be 

restricted to their averments but of course one question leads to 

another. We shall restrict ourselves to what is relevant to this case.  

Justice Owiny Dollo:  

No that is wrong. You will restrict yourself to what has been 15 

deponed to in the respective affidavit.  

Mr. Mabirizi:  

My lords my concern is there are concealments, he may have made 

an affidavit but concealed some pertinent facts. So when we are so 

restrictive on what they deponed you may find that we may be 20 

closing out concealments because most of them conceal what would 

be on the table.” 

In discussing this issue I will be guided by Sections 137 and 147 

of the Evidence Act. Section 137 provides that, “the examination 

and cross-examination must relate to relevant facts, but the cross-25 

examination need not be confined to the facts to which the witness 

testified on his or her examination-in-chief.” (My emphasis) 
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It is therefore clear that the Court erred in its “ruling” that the 5 

petitioners “will restrict yourself to what has been deponed to in the 

respective affidavit.”  

But although the right to cross-examine a witness is part and 

parcel of a fair hearing, the right of a party to cross-examine a 

witness is not absolute. The exercise remains in control of the trial 10 

court. Section 147 of the Evidence Act provides that the court 

can exercise its discretion and decide whether or not to compel a 

witness to answer a question. In exercising this discretion, the 

court shall have regard to whether the questions asked convey an 

imputation of truth which would seriously affect the opinion of the 15 

court as to the credibility of the witness on the matter to which he 

or she testifies or whether the questions are improper such that 

the imputation which they convey relates to matters so remote in 

time that the truth or imputation would not affect the opinion of 

court. 20 

I however note that the Court’s restrictions were pronounced 

before any of the petitioners had posed any questions to any 

witness. So it cannot be said that the restrictions were in line with 

Section 147 of the Evidence Act. The Constitutional court therefore 

acted in error.  25 
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 (ii) Denial of the right to a rejoinder 5 

Rejoinder is the opportunity for the side that opened the case to 

offer limited response to evidence presented during the rebuttal by 

the opposing side.48  

The sequence of presentation of a Constitutional petition is 

governed by the Constitutional Court (Petitions and 10 

References) Rules. Rules 4-12 detail the order in which each party 

to the petition presents their arguments. This order can be 

summarized as follows: 

First, the petitioner presents his or her case; the respondent then 

makes a reply. The petitioner then makes a rejoinder to the 15 

reply/submissions made by the respondent.  

The 1st appellant alleges that the above sequence was not followed 

by the court which made him loose out on the opportunity to make 

a rejoinder. 

The record indicates that after the Attorney General made his 20 

submissions in reply, Justice Owiny Dollo, DCJ stated as follows: 

“Thank you. In view of what the AG has said as concluding remarks 

not submissions, would you like to say something? You will be given 

the opportunity to say by way of concluding remarks, apart from 

that do you have anything to say? 25 

Mr. Ogalo: My Lords, we request your indulgence that you allow a 

rejoinder. My Lords, in the course of submissions by the learned 

                                                           
48  https://definitions.uslegal.com/r/rejoinder, USLegal.com accessed on 4/1/2019 at 12:14p.m. 



178 
 

Attorney General we are of the view in this side that in those 5 

arguments new matters were raised. 

Justice Owiny Dollo: What is the new matter?” 

The petitioners’ counsel then went ahead to make rejoinders as 

follows: 

Counsel Byamukama: “My lords I have just a short point on issues 10 

No.1 to 4 on the seven year term that they gave themselves and on 

that issue the learned AG at the end of all their arguments said that 

anyway they are entitled to make retrospective laws under Article 

92 and all I want to do in connection with that argument is provide 

to court an authority that might be useful on the issue of 15 

retrospective legislation. It is a House of Lords decision; Wilson & 

Others vs. Secretary of State for Trade. It was filed and the 

respondent was given a copy yesterday. My lords I am seeking 

validation of it.   

Justice Owiny Dollo replied:  Okay” 20 

Counsel Lukwago then stated: “My Lords, mine is just two matters. 

One arose out of the first as we were addressing the first set of 

issues, it was on the doctrine of basic structure. When the AG 

argued that it is an academic theory, it is not a legal doctrine and so 

on.” 25 

Mabirizi then stated as follows: “My lords I have a few, first of all I 

want this court to note that in the pleadings and submissions the 

respondent has not refuted the fact that there was colourable 

legislation.” 
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Justice Owiny Dollo:  5 

No, that is not new.  

Mr. Mabirizi: My lords, I am moving to issue 6A and B and have 

one point to make. I am defining the word charge. The word charge 

is defined by Black’s Law dictionary 8th edition at page 701 under 

definition 7 as the price, cost or expense.  10 

Again on issue No.13 there was a submission that that issue is moot 

because the act has been already assented to. My lords, I rely on 

the authority of Ssemwogerere vs. AG a decison of Kanyeihamba, 

he said that an Act of Parliament which is challenged under Article 

137 remains uncertain until the appropriate court has pronounced 15 

itself upon it. Therefore, at the time my lords of you considering this, 

the issue is not moot because this act is still uncertain and 5 

therefore my lords you can determine it.” 

I find that the Constitutional Court used a wrong phrase 

“concluding remarks” instead of “rejoinder”. However, the gist of 20 

what was thereafter submitted by the petitioners in response to 

the submissions of the respondent constituted a rejoinder.  

I therefore find that no miscarriage of justice occurred as a result 

of the court’s error.  

(iii) Meagre award of costs to the appellants 25 

I will resolve this sub-issue under the heading of costs. 

Having answered Issue 7 (a) and (b) in the negative, I find that 

this issue should fail. 
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Issue 8 5 

Remedies 

All the appellants prayed that the appeal be allowed in the terms 

and prayers specified in their Memoranda of Appeal.  

In particular, the appellants prayed that Constitution 

(Amendment) Act No. 1 of 2018 be annulled and that the 10 

respondent pays costs of this Appeal and in the Court below. 

In the alternative but without prejudice to the foregoing, if court 

answers issue 7 in the affirmative, a retrial should be ordered. 

Consideration by Court 

I will start with the alternative prayer for a retrial which is hinged 15 

on the finding in issue 7 above. Since issue 7 has been answered 

in the negative, it follows that the prayer for a retrial should fail. 

Costs 

I will first address the issue raised by the appellants that the award 

of twenty million (Ushs.20, 000,000/=) given by the Constitutional 20 

Court as costs was little.  

Section 27 of the Civil Procedure Act is to the effect that costs 

follow the event. The appellants’ counsel partially succeeded in the 

Constitutional Court. It follows that they were entitled to an award 

in the form of costs. However, the amount awarded remains in the 25 

discretion of court. An appellate court can only interfere with the 

lower court’s discretion in the award of costs if that discretion was 
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exercised arbitrarily, based on wrong principles of law or if 5 

the award is so excessive or so low.49 

In this Court’s recent decision of Muwanga Kivumbu vs. AG50, it 

was held that, “where costs are awarded in Public interest litigation 

cases, the award should be nominal.”(My emphasis) 

Following from the above, I find no reason to vary the award given. 10 

It was neither excessive nor so low.   

 

Conclusion 

1. For the reasons given above, I would allow the appeal. 

2. Since this is a Public Interest Litigation matter, I would 15 

order that each party bears its own costs. 

 

 

Dated at Kampala this ……… day of ………………..….. 2019. 

 20 

 

…………………………………………………… 
  PROF.LILLIAN TIBATEMWA-EKIRIKUBINZA 

JUSTICE OF THE SUPREME COURT. 
  25 

                                                           
49 Kwizera vs. Attorney General Supreme Court Constitutional Appeal N0. 1 of 2008. 
50 Supreme Court Constitutional Appeal No.6 of 2011. 
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