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THE REPUBLIC OF UGANDA
e odll OF UGANDA

IN THE HIGH COURT oF UGANDA AT KAMPALA
(LAND DIVISION)
CIVIL REVIEW NO.007 OF 2020

(Arising from crvir SUIT NO. 366 OF 2016)

NSUBUGA AMIR
(suing as the Administrator of the
estate of the late Bumbakari Mukasa):::::::::050001000000000 APPLICANT

Suit No. 366 OF 2016 be reviewed and set aside and provision be made for
the costs of the application.

The application is Supported by the affidavit of the administrator of the estate
of the late Bumbakari Mukasa, the applicant herein who deposes that he
instituted High Court Civil Suit No. 366 of 2016 against the respondent in

€rror.

That the respondent association is not a registered entity. It is only the
Registered Trustees of the Young Men’s Muslim Association that was capable

of holding or owning property but not the Young Men’s Muslim Association.
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applicant to a tune of Ugx. 80,000,000/- (eighty million shillings only),
the said amount was way below the actyal value of the sujt kibanja,

be dismissed.

As duly pointed out however by learned counsel for the applicant, in the spirit
of the 1995 Constitution, Article 1 26 (2) (e), courts are enjoined to

€xtract a formal decree adopting a liberal approach to litigants who fail to

extract decrees/orders in respect of appeals to ensure that substantive justice

is done.

As decided in Henry Kasambwa vs Yakobo Rutarehamba HCCA 1 0/98
cited by counsel, for as long as one has a judgment, there would be no need

to extract a decree on appeal.
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overrule that objection.

Now for the merits of this application.

The jurisdiction of a court to review its orders/judgments is founded on

Section 82 cpa which must be read together with Order 46 rule 1 of the
CPR, providing that:-

apparent on the face of the record or for any other sufficient
reason desires to obtain a review of the decree passed or order
made against him or her may apply for a review of the Jjudgment

to the court which passed the decree or made the order.”

The court in Re: Nakivubo Chemists (U) Ltd [1979] HCB 12 while
interpreting Order 46 of the CPR held that an applicant in order to succeed

\N lod-X
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Appeal No. 6/2004 that in order for an €rror to be a ground of review, it must

be one apparent on the face of the record, that is:

In the case of Nyamogo & Nyamogo Advocates p Kago [2001] 2 EA 173 it
was held that an error apparent on the face of the record cannot be defined
precisely or exhaustively, there being an element of indefiniteness inherent in

its very nature.

It must be left to be determined judicially on the facts of each case. A

distinction is to be made between a mere erroneous decision and an error

apparent on the face of the record.

In the instant application, the applicant contends that the respondent
association lacks the capacity to possess any legal interest in the suit kibanja

and that any such legal interest should be vested in the trustees of the

v Ly

association.
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therefore to hold land.

As per Mr. Jami] Sewanyana, (the 4tn réspondent’s) affidavit in reply, the

Young Men’s Muslim Association was formed in 1940 and subsequently
registered under Trustees (Incorporation) Ordinance, the appointed trustees

were issued with a title: The Registered Trustees of the Young Men’s Muslim -
Association (Annexture RA).

names which has been carried on over g period of time, acknowledged as such
by the respondent and by this court therefore.

The phrase “error apparent on the record” is ¢xpounded upon in Mullq
the Code of Civil Procedure (18th Ed.) Vol. 1 at page 1147 In short an
error ought not ordinarily to be permitted to be challenged by a party unless
both parties to the litigation agree that the statement is wrong, or the court
itself admits that the statement is erroneous. In such circumstances, the

remedy available is review.

The fact therefore that it was never brought to the attention of court during
the trial or thereafter during this application as a preliminary point of
objection by the respondent /defendant meant that they themselves were not
aware of the anomaly and that the title as indicated in the pleadings (Young

Men’s Muslim Association) had been used interchangeably with the title:
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80,000,000/- (eighty million shillings only) as the valye of the suit
Kibanja.

The applicant relies on a valuation report dated 17t February, 2020 which

gives his kibanja a market value of Ugx 292, 000, 000/=. The exercise was
conducted by the firm of Katuramu & Company.

award him an amount of Ugx 80,000,000/= as compensation for the loss of

a kibanja which, from his affidavit in Support was not commensurate with the

current value of the area.

A holder of an interest is entitled to and may recover damages or receive
compensatory relief for injury suffered out of the defendant’s actions. In the
present circumstances, it is not clear from the report whether or not the
valuation covered only that portion claimed and occupied by the applicant or

the entire area which had other occupants.

Secondly, I find no evidence to show that the rest of the occupants had been
involved in the process of determining the actual value of the kibanja. Thus
the presentation of this report without according the respondents an
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Opportunity to cross €xXamine its authorship and authenticity would Create an
Injustice,

Accordingly, the Judgement in High Court Civil Suit No.366 of 2016 is
reviewed in the terms below:

1. A valuation exercise shall pe conducted by the Chief Government
Valuer, in the Pbresence of the parties/representatives/agents, area
local council leaders, and neighbours, at the cost of the applicant
upon determination of the actual size claimed and occupied by

him.

2. The respondent, the Young Men’s Muslim Association a.k.a
Registered Trustees of the Young Men’s Muslim Association, shall
pay the amount of compensation as determined by the Chief
Government Valuer in a report which shall be presented to court

within 45 days of delivering this ruling.



Government Valuer.

Each party to meet its own costs of this application.

It is so ordered.
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Alexandrq Nkonge
Judge.

adya.

28th October, 2020,



