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BEFORE: THE HONOURABLL JUSTICE C.li. KATO

JUDGMENT

This is an appecal by the sppellant Eridadi Yoswa Fagayo
whol I ‘shall hereinaftcr refer to as the sppellemt. He was
charged with the offence of assault occasioning actual
bodily harm c/s 228 of the Penal Code Lct in two counts
before Magistrate Grade I sitting at Tororo. The trial
court found hin guilty and convicted hinm on both counts,
He was sentenced to a Pfinc of 500,000/= on each count or 1
year's inprisomment in default. He appealed against the
conviction and sentencc., He gave 3 poorly drafted grounds
of appeel which werc as follows £ in a rather rephrased
formn) ;-

1. That the learned nagistrate erred in law and fact when
she believed prosecution evidence and disbeliecved the
defence, :

2. That both conviction and sentence of the lcarned trial
nagistrate was excessive and hersh,

3. That the trial megistrate's decision has caused nig-
carriage of justice, :

Mr. Okuku who appearcd for the appelient argucd the
appeal generally, His first argunent was that the learned
trial nagistratc had not evaluated the evidence on record
properly which led her to come to =2 wrong'decision and that
if she hed corrcctly considered the evidence before her she
would have cone to a diffcrent conclusion, In support of
his arguzent he stated that the incident was suprosed ts
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have tsken place at Bubtunga village but nearly all the
prosecution witnesses came from different villages which
was m indication that there might have been a concoction
of evidence by the prosccution witnesscs., lir, Okwanga
who appeared for the Iespondent maintained that thene was
overwhelning evidence berfore the trizl magistrate which
led her to conviet the appellent.

This beingz the first appellate court it has the power
to evaluate the evidence as given in the lower court and
come to it's own conclusion but bearing in nind that the
trial court had the chonce of secing the demeanour of the
witnesses in the witness box: Eg AP 1957)5h
and Williamson Dimaond v. Brown (1971)EA1. I have exanined
the judgaent of the learmed trial magistrate and the
evidence on record and T have found that the learncd trial
nagistrate did not fawltber in any way in her finding of &
fact as to what happencd on that day. She evaluated 'bhe.
evidence as put before her and came to the conclusion
that the sppellant had actuvally attacked and assanlted
the 2 complaine. “s when they were digging, There wes
overwhelning evidence to establish that on that fateful
morning the 2 comploinants were peacefully cultivating
on their land when the eppellant decided to atteck and
beat them, It is true that some of the prosecution wit-
nessés geve different noes of different villeages whcre
they lived, but each of them explained as to how he or
she'came to be at the scene of crine; PVW1 said she was
digging nearby, PW2 and PW3 said they were digging at the
place where they were attacked; FW4 said he was grazing
cattle within that viecinity; so there was nothing strange
about prosecution witnesses being at the scene of crine
on that day.

‘Mr, Okuku was of the view that the tricl magistrate
was wrongz to first cvaluate the evidence of the prosecu-
tion then come to the defence case to rebut that cvidence,
according to hin that was wrong and he based his argunment
on the case of: Misaki Iﬁ&};_&ga v, Uzanda (1 HCB 3, in
that case Nyamuchoncho J.(zs he then was) ruled that it
“ias wrdﬁé‘for the trial magistratc to evaluate the




%he prosecution in isolation and then turndz%c
defence case for rebutal of that evidence. While I agree
with this proposition of the law I would like to say that
the case of Mukasa was destinguishable fron the present =
case because in that case the appeal was allowed on the
ground that the prosecution was not strong cnough to
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support a conviction but it was not becamse of the wrong
approach taken by the trial court, in the present case.
the position is different as prosecution case was strong
enough to sustain = conviction.

inother issue token up by Mr. Okxultu was that the
learmed trisl megisitrate did not consider the issue of
conspiracy by the conplzoinmmts ngainst the accused, With
due respeth%ge learned counsel I do not believe this
point to be a valid one because in his evidence the
accused spoke of there having been lond dispute between
hin and one Samwiri Musiiho but Musiiho was not one of the
'witnesses, so I cannot sce how the issue of conspiracy
could have arisen in this case althouzh the 2 complainents
had some connection with Musiiho, In my view even if this
issue of conspiracy had been considered by the learned
trial nagigtrate she would not' have cone to a different
c'uec:‘L.ta,:i.oné'il“f:1 view of the evidence on record., In fact the
appellant in his defence stated that he did not know why
the two ladies had coaplained against him,
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One other point raised by Mr. Olulu was that the
nedical evidence did not show that the 2 complainants
had been injured, With due respect to the learned counsel,
this argunent is not borne out by tht evidence on record
becemge PW6 Edyau Martin festified that when he exemined
the 2 complainants he found that they had been injured and
he classified their injuries as ham, so it is not true to

say, as the learned counsel for the appellsnt says, that the

nedicel evidence did not show that the complainants were
assaulted,
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There was the issue of the contradictions which the
learned counsel for the appellant arsued very seriously.
The law as stated in the case of: Ugands v, Ngirabakunzi
& ors (1988-1990) HCB 40)which was quoted to me by the
learned counsel for the appellant}is that where therc are

inconsistencies which sxrc niinor and can be satisfactorily
explained such inconsistencics should be igndfcd but where
they are najor =nd go to the rcot of the case they should
be resolved in favour of the accused person, It mmst be
gsaid with due respect to learned counsel for the appellant
that in the present case I have not been ablc tc discover
eny inconsistencies in the evidence as adduced by the
prosecution witnesses, One of the alleged inconsistencies
pointed out by the learned counsel for the appellmt was
that while some other wiinessesSpoke of the appellant
having run away before the arrival of the police, other
witnesses spokc of the police having found thce appellent .
at the scene, I have gonc through all the evidencc as
adduced by prosecution and I have found out that all
presecution witnesses are in full agrecnent that the
police arrived at the sccne when the appellaant had already
left. I have not conc across any ;Cace of evidence showing
that the police found wvhe appellant at the scene of crime,
This alleged contradiction is certainly not supported by
evidence on record.

On the defence of‘alibi which.Mi. Okuku spoke about in
passing, the law as stated in a nwiber of cases including
the case of: Sekitoleko v, Uganda (1967)EL 531 is that the
defence does nct have the burden of proving the defence of .
alibi but has only the burden of raising it. It is the duty

of the prosecution to adduce evidence which nay destroy

that defenct by putting the accuscd at the scone of crime at
the time the crime was being cormitted., In bher Judgment

the lecarned trial negsistrates dealt at length with the issue
of deferice of alibi raiscd by the appellant and she came to
the conclusion, quite rightly in ny view, that prosecution
witnesses had actually put the accused at thec scene of crime
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at the tine the crime was committed, It has to be

renenbered that the accused was not a stranzer to the
witnesses and the incident took place at about 9,00a.n during
Trcad day time so the gquestion of mistaken idunfitjr does not
arisc, .

The last matter to be raised by Mr. Ckuku was that of
sentence of 1,000,000/= imposcd upon the appellant on both
countg™which hc bon sidcred to be hersh end illegal. He
felt it was illegal because I yecar's imprisomment in
defanlt of *Juymcnt of a fince was improper it sheould have
been 3 months, I agree with Mr. Okwanga's: contention that
the sc.ntcnce in dbfoll.l.b is not lllb{"E’J. but lcbml beeause
under scetion 192(&)/%:1 C.i as smended by Act 4 of A1_985 the
default sentence may be imposed up to 12 months imprisconment
where the finc is above 100,000/=, in this casc the fine
of 500,000/= for cach count was abovc that -amount so a
default scntencc of 12 months on each count was quite in
order. As regards to the igsue of harsimess of the
sentence I have only o' say that an appellate court can
only enhemnce or reduce 2 scntence on appeal if spcclal
circuastances have been proved: c.g an appellate court
will only interfere with sentence when it is satisficd that
the sentence was based on wrongs principle or that the
sentence is so cexcessive so as to be unsustainable:

Harris v, R, (1921)ELTR 1863 Moncsamy v. R. (1931)13 IR K
553 R. v, Muhomed Al (1948)15 ELCL 1263 James s/o Yaramy
v. R, (1951) 18 EACA 147 end Ogalo QOwoura v, R, (1954)21

EACA 270, In this casec tho maximum sentence fof the cffence
was 5 ycars imprisonmment, The learncd trial magistrate
gave reasons why she thousht a sentence of a fine of

500,000/= for each count or 12 months was appropriate. I
egree with hoer reasons namcly that this was ‘a Headmaster

- of a local senior sceccondary school who was expected by the
community around him %o respect the la”, a thinz which he
did not do. His brutal attack on an elderly woman of
about 70 years waz certeinly a behaviour which was unbe-
coning of a man in his po®ition. I find no speeial
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circumstances to cxist in this casc so as to warrant this

court to interfere with the sentence Zi2ted upon the

appellant by the trial court. The sentence carries with |
it sone element of waming to the appellant and people of
his like not to involve themselves in such illegel acts,

In all these circumstances I find no merit in this
appeal, it is accordinsly dismisscd,

Before I take leave of this nmatter, hoﬁé%er there are
two matters upon which I would like to make an observation,
the first matter concerns the way the prosecutor and the
defence counsel conducted the case at trial. The prosecutor
scens to have had no #ine to cross-examine the accused
although he cross—exanined all the other witnesses whose
evidence was actuszlly based upon what the accused said;

I share the view expressed by the learned trial magistrate
on this saug issue in her judgment. The learned defence
counsel did not secnn to have taken the case scriously as
a result the accused at tines was loft to conduct his case
pggsonally in the absence of his counsel whose attendance
of court was so irregular. Conduct of a case should be
taken as a serious matter by all those concerned,

My second observation is gbout two procedural matters
not observed by the learmed trial magistrate, In the
first place the record does not show that she ever
recorded her finding of a case for the accused to answer
although later on when the defence case started she
informed the learned defence counsel that she had made - .
such a ruling but the record does not say so which means
"she night have verbally made the ruling but forgot to
write it dowm. ' In the second place the learned trial
nagistrate does not seem to have adhered to the provisions
of section 126 of M.C.A in that she did not record having
told the accused of his rizhts under that section. The
-irregularities did not however affect thc outcome of the case
although the learned trial magistrate ought to have :
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addressed h :r fiind to the "swo issues, I an ony surprlsed
that 'bhe appellant did not find it necessary 1‘:0 meke then
part of his grounds of appeal albeit such inclusion would
not have altered the final outcomc of this appeal.
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