A1z HO,
£2: NO,
SPORE

The
Godfrey

respectively, cre each indicted for murder contrary to scetion 183
of the Penzi Code fot.

The Indictuent elleges thot on 3/5/1953 at Walwibe Digtrict
Adainistration police in the district of Izenca, the 2 accuscd
persons imrdered one Godicon Cjokoit., Both accused pleaded not

guilty

Police post where he was hoided To the 2 accused persons vwho dotained
hia, He later on escaped Tron the detention but he was chased and
re-.rrested by Al ond one men coiled EBycna. After he hod been re—
arrected ke was plzaced wider o tree while ‘he was tied, Thec 2 accused.
persons togzother vwith Eroann stixbted assamltbing hin, Al wes crmed

with a

The case for prosecuticn was briefly that on 2/5/1993 the deccased
Gideon Ojokeit slmo lkmown oo Ojulong was arvested at a place called
Q331.1‘1:5&.‘#.81351 toc-tse control czap Tor essaulting and threatening te kill
his wife (PW5). He was tlen escorted to Walumbe District Aduinisiration
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2 accused persons P,C, Silveeteri Iszbirye (A1) and P.C.
Wekahati (A2), hereinafier to be reforred to as A1 néd A2

5

the indictaent,

&

rubbexr stripe and A2 wes arued with a stielkk., The reason for

-assand ¥ing hin was that the 2 accused persons wanted to discipline

bin, TLater on the save evining he wes resoved from the trec and tsken

i

]

tc the cell where both Al aud A2 conticued Yo sssault hin watil he

died during itke nisht,
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The case “or AT who meve his evidence on ozth w3 wha® on thet

particulor doy he tas on cuvr sné e received the Geccesed afier he
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Lad been asssulied, the dsceused then eascapec froz his deteintiocii,.
He wag chesel v the villo-ein who re-arrecved nd te - hin badly

those who had been pestin ‘f“ ePeEedr Bron., -l dobvire, on seeing

A1 they stoxrved ruaning owvoy, Ehis accusea Cenied ever havii, beaien

then they bwpps it hin to “he jolice post when he vas in o bad condition;
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*he dececsed and it is hic cooe that the decesseld wes assa 15ed by

the villaers.

As for A2 who also tessificd on oath, his cense iso i.ply thed

was not presect <hen the deceaped was brouzht to the striion; he
had by then ~oue to a ne ipy wweding entre to hcve his
repeired, On his retwe: ho Townd vhe deceased at the police post
when he had been badly vezculied, bLis condition was so bad that he
(&£2) conx1lé not have assamlicd hin agein. The only tine he tGonched

$he deccancd wes o assiot him (decersed) to the cell where he was
o0 be cetaoined, Doth accuped persons ccrried him frow the tree %o

the place of detention but luuer on et nizht the aan died nad on

A Y

larning of his death he (A2) went %o Tkulvwe o report the dezth,

It is the law of this lend that in all eriuisel cases, with tae
exeeption of o foew stabtubtory olfeices,  the bureen is upon prosecution
to prove the -uilt of the zccuscsc beyond reasonceble douby, the accused
hag no burden of provin, his imnoceace: 3ekitoleko v, Usanda (1967) .
BA 531 at pese 534 and Yoolin ton v, DP.P, (1935)AC 462. It is elso
paxrt of our low thalt an sccused peison siould not be coavicted on
‘welmesg of his deéfence but sbould oaly be founc suilty on the
‘strensth of the case as proved b j‘h "l*oaf«ec"tion: Israil Ipulm s/0

-'-Fé___l j

Achietu v. Ii. L1L4J.M§_ﬂ
‘s.

Thig beins o charge of mmider, procceutipn is enjoined Lo prove
N

beyond reason_tle doubt, inter olisz, thot a hmasa being was unlawiully
Idlled; that She killing wes with melice ziforeéthousiht and that che
accused peérsons book neaxt ian That killing, (sec section 183 of the
Penal Code and the easse of: U ndu v, Eassiz Iusa Clura (18€1)  HCB
9. at paze 10).
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‘It is not being seriously diSpqted that a human being by the name
of Gideon O jokoit also known as Ojulong died at Walumbe Local
Administration police post on: ' 3/5/1993. The evidence as adduced.
by both sides points to one fact amd that fact is that Gideon is
desd, What appesrs to be in dispute is whether or not his death was
unlawfully caused, The evidence on record from both sides shows that
during the day before the deceased met his death he had been assaulted
first at Pukaleba tse-tse control camp then at the police post at
Walumbe. . The doctor's evidence which was admivted under section 64
of T.I.D did not conclusively state what caused the decequed's death
Ybut the resport was clear that the deceased's body was bearing some
markg of the cone on the chest, on the ahdonien, on the buttocks and
hands. Judging from the cvideince on record.my considered conclusion
is that the deceased died as a result of the bLeatings inflicted upon
him during the day by differcnt people at different places., In my
view these beatings were unlawfully administered upon the deceased.
His death must therefore have been caused unlawfully. It was pointed
out in the case of: Gusambizi Wesonga v, H, (1948)15 EACA 65 at pege
67 that death is said to be unlawfully caused if it is not accidential
or if it is not authorised by law. In this cese it cannot Le said
tﬁﬁf'ﬁhe deceaged's death was accidentally ceused or was justified in
any way.

Q The next point to be considered is who caused the death of this
men, The prosecution is insistent that the deceased was killed by
the 2 accuscd persons by beabing him, But each of the 2 accuscd
persons is quite adamant that he had no hand in causing the deceased's
death, The prosecution relied on the evidence of David Echimu (pW2),
that of Badiru lunya (PW3) both of whon said they were present when |
the deceased was being beaten, According to Echiumi (PW2) he saw the
deccascd being beaten by both accuscd persons after he had escgped and
then had been re-arrested, . According to his evidence Al was armed :
with a rubber stripe while A2 was armed with a stick, The reason =
for beating hinm was that they wanted to discipline him for having
escaped from a lowful custody. PW3 Badiru Munya sald he also saw the
deceased being beaten but according to him it was Isabirye (A1) who
beat him twice with a small stick. He did not see A2 beating him.
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On his part A1 denied ever having beaten thc deceased although
he says he received him after he had been beaten by the villagers
who inéluded Wabwire and Byona who had chascd the deccased after he
had escaped from the cell where he had been detained, A2 says he was
not present when all these things heppened. He returned from the

trading centre and found the deceased already beaten amd he together

with A1 removed the deceased from the trec where he had been siiting
and placed him in the cell, = ' :

One of the two sides must be telling the truth and onc must be
telling lics. To find out the truth the c¢vidence as given by the
two sides must he examined carcfully.

What is involved is the question of identification of the 2

~ accused, Al though the witnesses both for prosccution and defence

are not definite about the timc when the beating of the deceased

* took placeé, according to the cvidence from both sides it is certain

that the deccascd was beaten betwezsn 5,00p.m and 7.00p.m which

means it was not yet dark, The 2 accuscd persons were not strafigers

to the 2 prosscution witnesses who witnessed them beating the deceased,
the beating took quite a2 long time and the accusced persons were not

far from the 2 witnesses; Judzing from these facte I am satisfied

that there were conditions favouring correct identification. -"

It is true to say bthat at the time the deccased was received
from the tse-tse control comp Al was alone at the police post because
even PW3 (Badiru Munya) and PW6 (Odongo) maintain that at the time
the deceased was honded at the stetion only A1 was present. In Ffact
A1 hingelf told the court that at the material time he was alone
which means that A2 was not prescnt at the initial staze of this
incident,

The evidencc from both sideg however Gocs suggest that when the
deceased escaped and was re-arxrested and. btrought back te the police
post both accused persons were present, The beating was after the
re—arrcst of the deceascd not becfore accoxding to the evidence of
PW2, PW3 and that of Al., The beating according to the evidence of
PW2 was in two stoges, under the tree then at the office, FPW3 says
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that he saw A2 when taking the deceased to the cell, both accused
agree that they took the deceased together to the cell which means
in fact A2 was present when the beating of the deceased took place,
his defence of alibi cannot be sustained, PW2 who was present most
of the time was in a position to see the 2 accused persons beating
the deceased, PW3 says he only saw A1 beating the deceased, I do
not accept that story of his, he was not a truthful witness on this
point because he had his own interest to protect gince the deceased
was beaten in his presence and he did nothing to save his life as
the Ag. Chairman RCI of the area. I have found him not to be an
open witness in this matter. Although it was stated by A2 that PW2
had a grudge against both of them because they had caused his arrest
3 times; 1st when he was caught catching immature fish, the 2nd time
was when he broke the curfew rules by moving at night and 3rd when
~he was arrested for sending young children who were too young to go
fishing., I find these allegations of the grudge not to be true
because the assessor asked this man (PW2) whether he had any grudge
with the accused persons but he catagorically denied ever having any
grudge with any of them; even if these grudges ever existed in ny
view they were not serious enough so as to warrant the witness (PWZ)
implicatlng the 2 aCGused persons in the commission of this heineous
crlme. o "
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‘ T must state here that it is commén kncwﬂedge in this countny
that when an accused person or a suspect escapes from lawful custody
of security personnel when re-arrested these security personnel can
not take his escape lightly, they ustally try to tame him by assault-
ing him although by so doing they commit & crime. I agree with PW2
‘when he says that when the accused persons were beating the deceased
they sayd they were trying to discipline him, It would be a surprise
if these fellows (the accused persons) received the deceased after
his re-arrcst and did nothing to discipline him, There is one other
point which must be taken into account here amd that point is that

if the deccased had been so badly assaulted by out siders end he was
‘in the condition described by both accused they would not have
received him in such a state lkmnowing that he would eventually die at
their hands and they would be blamed for his death. The only reason
why they accepted him was because his condition was not so serious
and it became serious after they had severcly assaulted him. I

must however say that although the accused persons did beat the
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deceased they were not the only ones, people like Chuka, Byona and
Wabwire might have also had their share in the beating according to
the evidence available.

Tn 211 these circumstances I find that prosccution has proved
beyond reasonable doubt that the 2 accused persons in fact took part
in the beating of the unfortunate men Gideon Ojulong 0 jokoit.

The next mnatter to be considered is whether the accused had
common intention when they beat the deceased to death, According to
the evidence of PW2 these people said they were beating the dcceased
g0 as to discipline him which means they were really having a comaon
intention of assanlting the deccased and as I have said carlier the
assdilt was unlawful. I have no doub? in my mind over the fact that
the 2 accused shared a common intention of unlawfully assaulting the
deceased, Since they had a coamon intention it is immaterial as to
who among them beat the deccascd where.

Having found that the deceased was unlawfully killed by the 2

accused persons, the next issue which comes up for consideration is

whether or not the 2 nccused had malice aforethought, The law as

stated in the case ofs Lokoya v. Uganda (1968)EA 332 at npage 334
and in section 186 of the Penal Code Act is that in a nmurder caseo

prosecution hes a duty of proving malice aforethought before a safe

conviction can be secured. It was stated in the case of: Be'¥%s

Tubere s/o Ocheni S194§}ﬁ2 TACA 63 that in deciding whether or not

malice aforethought has been established by prosecution court must
have regard to such things as the nature of weapon used, the manner
in which it was used, the nuiber of injuries inflicted and the part
of the body injurcd. 1In the present case in juries on the body of
the deceased were described by the doctor as cane marks and they
were to be found on the_buttocks; chest; hands end abdozen. Although
the accused persons say-thc condition of the deccased was gserious it
is not clear as to the real nature of injuries which were inflicted
upon the deceased., According to the evidence of PW2 end PW3 among
the weapons used werc a atick and rubber stripe but the sizes of
these weapons were never detcrmined. The parts of the body which
have been said to have been in jured were not vital parts of the
body. In his testinony PW2 says that the reason why the deceased
was being assaulted was to discipline him. .1 mccept that piece of
evidence as being truthful.

——




_7...

I have considered all these facts and I aa satisfied that the
intention of the accused persons was never to kill the deccased but
punish him for his mischicf when he escaped away from a lawful
custody. In theme circuwastances I find that prosecution has not
proved to ny satisfaction that there was malice aforethought in this
case, The position being what it is I find that the accused persons
did not commit murder and I do acquit them of that offence, In
partial agreement with the opinion of one gentleman assessor (the 2nd
assessor was discharged after .chad failed to attend court) I find
the accused guilty of mamslaughter and I do convict them of the offence

Winder section 182 of the Penzl Code Act and section 86 of Trial on
Indictment- Decree, The gentleman assessor advised me only to find
A1 guilty of mangl..aghter and acquit A2 altogether, I have not
followed the last part of his advice because he did not seem to have
gseriously addressed his mind to all the evidencc on record.
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C.M. KATO
JUDGE

9/12/1994







