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JUDGMENT

‘The accu;ed NO. RO 4361 2nd Lt. Asadi Nongo, whom I shall héréiﬂéfter
refer to as the ccueed, is indicted for 5 counts gach of whlch 16 SRS o

fdbbery contrary to the Frovigions of sections 272 and 273(2) of the

Fenal Code’ Act. He was initially indicated for & counts but at the elose

- .
of the case for prosecution it was found that no prima facie case had been

made out for hiﬁ to ansver in resvect of counts 2,3 and 7 he was accordingly

acquitted in‘respect of those three counts, This judement therefore concerns

only counfs.1,4,5,6, and €. The accused pleaded not guilty to all the counts,
The case for prosecution has been materially that on 27/3/90 the

accused rohbbed one Abel IyLQéhu of 50/= an identity card and other perg;éal

documents (count 1); that on the same day at about the s=me time (7,45 Pally)

he robbed Valantino Lajuru (F411) of Tdentity cards (count 4); that én thot

same day at about the same time the accused also rohbed Fatrick Emuge Odongo

(PW111) of 80,000/= and one identity card (count 5); that on that same

evening the accused robbed Githbert Akemo of 18,000/= and an identity card

(count VI) and that on the .cme day at the same place of Kimaka village

.in the District of Jinja the iccused also. robbed Margret Akemo of 10,000/=

(count &), It is slso the co-e for prosecution that at the time of the
alleged robberies the accusec threatened to use a gun on each of the five
complainants,
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In his unsworn statement the accused states that on the day in question”
(27/2/90) he was patrolling his men vho were on duty, then he was econfronted
by those people who clais that he robbed them. They wanted to rob him of his
gun and he started shoot'ng in the air but he heard one of them cryine that
he had been shot.

He (accuscd) went ani re-orted the incident to the poliéé where he was
arrested and detained, Hg denies hqviqg been invelved in any robbery,

It is important to nointléht from the start that the burden of proving

accused's guilt bevond reasonable doubt is upon prosecution: QOkathi Okale .

v Republic '(1965) EA 555 at page 539 and Yoolmington v D.F.I, (1935) AC 462,

It must be further pointed cut that the accused should only be conviected on .
the strengtﬁ of the case as »roved by prosecution but not on the weakness of “=ﬁ~¢-

his defeﬁceé Uganda v Oloya s/o Yovani Omeka (1977) HCB 4 at page 6 and R °

v _Israili Epuku s/o Achictu (1934) I EACA 166 at nage 167,

Yhere an accused is indicted for a rravated robbery as is the ease in
the present case, the prosecution is required to prove beyond reasonable
doubt, inter alia, that there wos theft, that there was violence, that there’

was a.threat to use or actual use o” a deadly weapon as defined in section

273(2) of the Fenal Code Act and thst thé accused partieipated in the alleped
robbery. Needless to say that prosecution must préve these matters, by way of
evidence direct or otherwise.

Since the accused stands indicted for 5 counts eaeh of which constitutes
a separate offence I feel thst I should deal with eaeh of those counts
separately for the sake of con‘inience and for the sake of being orderly,

I will deal with the first count first. In this count the indictment is
alleging thet the complainant Abel Iyundhu was robbed of 50/= and an identity
card, Here it should be stressed that an identity card is proverty capable of

being stolen within the reanine of sections 244(1) and 245 of Penal Coede Act.
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In order to vrove its case in respect of this particulsr count prosecution’
relied heevily on the evidence of the complaifiant /ibel Iyundhu (P''1), This
witnese in his testirony, which was quite detiailed, explained what haopened

on that evering. According to his evidence he was returning from duty io

his home. His place of work ic the Owen Falls Fower station ond his home .

is at Amber court village, When he reached the junction where the path he |

was using meets the main road he found 2 soldier searching some peqn}e some of
wﬁom were standing nnd othernswere sitting, The same soldier ordered him to

stop, he obeyed and he was told to remove evervth1ng that he had in his .
pockets, The complainant produced 50/= thot being the only money he had &

on himy, he also produced his UEB identity card together with rraduated tax: adéet
tickets for the last 3 years. At the time these things were being produced

the soldier whe was armed with a fFun insisted that anybody who trled to run avege
away he would shoot hlm. At one time when the vxllagers from‘the n91ghbqur;ng
village started raising alarms the soldiéf gﬁot once in tﬁe h;r. The complginant
testified that he and another man whor he could not re erber were made to

carry the loot to Kimaka villare and the soiéier continued saying that anybody
who tried to run he weuld shoot him, i/hile at Kimaka village'the soldier_
demanded that anybody who wished to be set free had to pay 2000/= but none

of those present héd any money. <The soldier then ordered his cant1ves to

remove their shlrts but they refused, on that refusal the soldler sarted
shootines he releas=d several bullets, vhen the comnlainant tried to run

away he discovered ﬁhat he h$d been shot in both legs. !'hen the soldier

went near him, he thousht he had rone to finish him s0 he grabbed his gun

with the view of removing it from him but in vaiﬁ so he gave un the vgnture.
“hen the soldier was collectins his loot other soldiers came and arrested.

him. The complainant was meanvhile collected 2nd taken to Jinja hosnital

where he was admifted for & months. On hie return home he f;und his

identity card and gracduated tax tickets having been recove;ed but not_the

5G/=. He frankly told the court that he did not identify the scldier who
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caused him a2ll the suffering which he continues to endure as he can no longer
walk without a stick and his left leg is now lame. He said that he could not
recognise the roldier due to fear and it was nicht- the time having been

between 7.00 pem. and 8,00 p.m.

The complaiﬁant (P1"1) impressed me as 2 witness of truth, His evidence
that his 50/= and identity card for U7B were taken awny from him must be
taken to be truthful; =z to whether any deadly weabon was used in the
process, 1 chld sazy there is over whelming evidence that the soldier who Dy
was holding the gun did not only threaten to use itaqveral ties but he

actually used it to shoot the complainint's leps. Prosecution hes proved .

beyond re.sonable doubt that acrravated robtery was committed to the prejudice
of the first complainant ibel Iyundhu (F1), there havinr been theft and

use of a deadly weapcn,

One pertinent question which must be answered is, however, who

o

robbed this unfortunate comnlainant. As pointed out earlier in this judrment,
the-complainant frankly said up to now he does not know who his attacker was.
aﬂif“that the complainant rererbers is that the rman who robbed snd injured

him Q%éhdf;sséd in anrarmy uniform vhich had some dots., P 'VII AIP Otim
%ﬁmon who receiveé the accuscd at the volice station that evening and whe
visited fhe scene of crime srid the soldier who was brought to Nalufenya
police station was wearing an army uniform which was plain without any dots,
It is therefore difficult to say conclusively that the rccused who was seen
by this police officer at the police stntion thot evening wes the same person
who had been seen by the com lainant e rlier th-t evening. In his unsworn
statement the accused says Bhe: on that evening he wre attacked by a group
of people one of whom or bbed iis cun with the view of robbing it and

during that exercise he shot in the air but he heard someone crying'that_

he had been shot. This staterent by the accused in itself cannot be relied
upon to sﬁow that the person whom he mi~ht have shot was the present

complainant since the accused does not say as to whom he shot and the

complainant 2lso does not tell the court as to who shot him,
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It is true that there is a strong suspecion that the accused micht have robbed
and shet the complainant, but in our law susvecion however strong cannot be a

basis for a conviction: R v Israili Enuku s/o achietu (19%4) I EACA 166 at

page 168 (followed)s ' The evidence available does not satisfy me beyond
reasonable doubt that the first complainant was in faet robbed and injured by
the present accused, for this very reason I cannot accept the advice of £he
gentléman assessor that the accused should be found puilty of an offence
of causing grievous harm to the complninant, such advice ecould only have
ﬁeen considered if there was evidence conclusively-indfééting that the accused
had taken part in the robbery. '

The position beinc what it is, I find that nrosecution has not addeesd
sufficient evidence to connect the accused with the robbery mentioned in

count 1 of the indictment,

I“now turn to count 4 (accused having been acquitted of pounts 2 and 3
under section 71(1) of T,I.D). In this count it is b@ingralleged that on
27/3/90 the =ccused person robbed the complainant Valantine Lajur (PVII)
of an: identity card, The evidcne~ of Vslantino Lajur was ealled to sunport
the 4th count in this case.

Lajur (F:11) testified thot on 27/3/90 at about 4.00 p.mMs he left his .
home for Amber court place. On his way he met the accused who ordered him
to stop. He stopped and at once the accused rerioved from the rocket of his
shirt an identity card.which thie witness has never seen arain. When the
complainznt (PYII) asked the zccused to return his card he became aggrassive
that made the complainant to go home. The accused was armed with a gun but
he did not fire it, The follo+ing day (28/3/90) Lajur went and renorted the
incidént to Nalufenya police post. After about 2 or 3 days he went and

identified the accused from some other people at Jinja central police station,
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The first thing to be considered here is whether or not any robbery wos
ever committed to the pregudlce of the comnlalnant. The second matter to be
dealt with is whether or not tie accused did take part in thzt robbery if
at all it was ever comrittod, I have nlready outlined the wmain ingredients
of robbery in this Ju’rment, it may- not be nccessarv tafrepeat them here,
According to the ov1arnce of P31 there 18 no doubt thnt hxq identity card
was removed from him subject to what Iam about to say. Eaflier in this
judrment I pointed out that an identity enrd ie hroperty capable of being
stolen in view of the provisions of qectlcw52h4 and 245 of thc Fenal Code
Act, here I mirht possitly add that an exnlfed identity card may not be
treated as pPriberty =iﬁc0 it is worthlese and of no value to anybody. In
the present case prosecution had a duty to rrove that the idenﬁity,card
which was removed from P11 was still valid!_and thereforn'caughle of being
stolgn. It may be argued that if the card was not vﬁlid ﬁﬁen why should
the complain-nt have been carrying it at the materia} time. That argument
may be answered by a simple statement thdt many people in thiéhwo;id_do
carry documents which are 1nva11d or useléss'bﬁt without their carriers
knowlng that fact. Since prosecution has not wroved the'validity of the
card it is not legally prudent to cay that it was property capable of being
stoleh; The pov1t10n would have been dlffnrﬂnt if it was a ﬁraduated'tax
ticket which remains valid eren after th- fear Tor which it was issued
has ended clnce it must be neduced on dem-nd by the authorities to prove
that the cnrr1er is not a tox defaulter who owes the government some rioney
in form of tax; although the comrlaincnt sevs his tax tickets were also

robbed but the indictment doss not say so. The next point to be considered
is whether or not there was u=> of » deadly weanon =nd violence, The
complainant (F411) quite truthfully told the court that although the accused

was carrying a gun he di not fire its
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The complainant sa2ys the zccused was as-rassive but he does not say whether or
not he threatned him, in-fact the comrlsinant says apart from telling him to

stop the accused told him nothing more. In the cases of: '‘ass2ja v Uronda

(1975) EA 181 and Ugands® v Peter Byemukama (1981) HCB 16 it was emphatically
pointed out that prosecution has-a duty to adduce evidence n»roving that the
object seen by the ccﬂnlainnnt was a pun ond not a mere toy or imitation of

a gun. In Wassaja's (Supra) case it was further stated that where such an
object ;s fired the duty of the court in dacidiné thot it wes 2 gun is made
easiers In the vresent case there is no evidence to establish that what Lajur
saw was not a mere toy or imitation of a2 gun which is nofﬂcanable of firing.

The position would have been diffcrent if the gun had been fired: Uzanda y

Firimigo Kakooza (19f4) HCB I. According to the evidenc: available it cannot
be said with any degree of “cirrtainity that prosecution has proved that there
was use or threat to use a deadly weapon, nor is there anything to sumgest. that

any amount of violence was excrcised upon the comnlainant or anybody elses.

The final outcome is that no robbery wss committed in resnect of the

Lth count. Both counsel and the ~entleman assessor invited me-to find the
. guilty :

accﬁseq(pf a lesser cognate offancé of obtzininj; or demending prorerty with
menances,--i‘have found it impropér to concider such an alternative finding
having decidad that prosccution has not proved that the identity card which
was removed from the complzinant was capable of being stolen as its validity
was not proved, Having made this fincing i,e, that no rohbery or any lesser
offence was committed it would be quite superflous to proceed to consider the
participation by the accused in a crime that was never teehnically.cormitted.

That leads me tc the fifth count which is that on 27/3/90 the accused
robbed Fatrick imuge Cdonizo (P¥111) of £,000/= althourh the complainont in
his evidenc: quotes the amount as 8,800/=,

The evidence of Patrick Emuge Udongo (¥9111) upon which preosecution

based their case in re pect of count 5, is essentially that on 27/3/90 at

about 8,00 p.m. he was returning to his home from Amber court area,
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tVhen he was half way he heard a voice ordering him and his companions to stop.
te stopped and he wae  ordered to put up his hends, then he saw the man who
was making the ordere had a pune. He and his collearues were ordered to put
down Whatever they hzd, He put down &,000/= which he had obtained from the.
sale of fish torcether with his identity carq. The money was plwcoé in a box
which was about 3 metres from where-the un ﬁén wase. At thnt time the man
with 2 gun then fired the ;un in the air and the complain:nt run awaye He
later on reported the m:itter to Ralufenya police post, while at the same poliece

post the sime man whom ke had seen curlier was brought to the station by some

soldiers. _ _ :
| The evidence of this witness does not leave any doubt in my mind about .
robbery having been committed to his pregudlce._ His 8,P00/= was forcefully
taken from him anc¢ there was use of a ~un which was fipgq&,.?he'dﬁigwiésue
which require@ consideration is whether the nrcse;; accused took part in
théfrfbsbéry. According to the cvidence ‘of the comnlainent he was @S¢ able
to recognise the nerson who took away ‘his money boeause that person ordered
him npt to look at him in the face. This same witness however contradicted
himself when he said that he was able o recornise him as the accused ﬁéréon
when ﬁ; was token to the police rnost where he (Pi111) had rmone to report £he
matters I cannot.see how the ;:omr,lain:«nt came to think that the person whom .
he saw aﬁ the policn rost later wos the some person who h-d earlier robbed
him of his woney when in fact h= hacd not reconnised him while at the sceme of
crime. The complainant's evicdence as to tho identitf of the accused at the
police po;t and at the scene of erime is.faulty so it cannot be aceepted
asrtruthfﬁl. The accused's story that ho wos attaeked by a group of people
and that he went to the police station to rencrt the matter does not in any
way lend any strength to the prosecution ease as he (accused) does not say
the complainsnt (PYIII) was one of the peovle who attacked him, The evidence

on record does not sufficiently establish that. the accuscd was the nerscon who

robbed the complainant (PV'II1), with that holding count five stands disvosed of.
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At this stape I must move to the Sth count in this case, prosecution in
this count alleged that on 27/3/90 at - bout 745 pum. a2t Kimaks villare the
accused robbed the complainant Guthbert /ikemo (F/IV) of 18,000/= and an identity
carde In his evidenc: Akemo (FWIV) told the court that on the day in question
he was 6n his way to-hjs home when he net on arme.! man who ordered him to rermove
everything that he hsd in his nocket. He removed 1¢,000/= an+ én identity card
whicHh he put on the.yround but another =un who was-with the complainant put
those things in a box which the comblainnntﬂhnd been usins for selling fish,
After extracting money from everybody nreseht the sun man then ordered evaryone
to remove his clothes snd when those present resisted the armed man fired his
zun in the air.at that tire everybody run in different directions. He run to
the rolice station to report the mafter‘anﬁ when he was making a statcment
a man whom he suspected to have been shootinz was brought.to the same police

post.

A eritical examination of the above evidence shows that although an offenee
of robbery with arrravation was comritied to the prejudiee of the comnlainant,
it is not known who the robber was., The comnlainant truthfully told the court
that he dicd not recornise the robber as it wos darlte According to that evidenee
it would be highly dangerous and sneéulntive to connect the present aeecused

with that robbery.

I must finally deal with the last -nd eight count, (the ~ccused having
been acquitted of count 7 under section 7&(1) of T.I.D.)e In this count it is
being allesed that the zccused robbed one llargret dAkemo of 10,000/= on 27/3/90
at Kimaka village in the district of‘Jinja. Marpgret ikemo was called as
the 5th withess in this case, In her evidence sho testified that on 27/3/°0
at about £,00 p.m, she was goinz to her home from Amber court where she had
been selling "malwa" (local brew), She was in a group of other people who

included her husband Odongo and Amuge,
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Before reaching their home they met so"cbod& who ordgred them to stop. As the
man was h:rsh she became frightened shé putld;wn 10,000/= which she had rot
frem.the sale of—"halwu". She dicd not knéﬁ what havnened to the money‘after
she had put it down as she was ordered not to 1ooklaround.r The man then

told all those present to undress but they ;efuseé and one of them then raised
an alarm, at that juncture the man shot Bis gun in éhg aire. On hearing the
gun shot she run back to where she had bé;n sélligg "mglwa" and she has never
.recovered her 10,000/=, before she run aw=y she had not.recognised the man as
-he hz¢ ordered her and other people not to look 2t him,

Cf all the evide=nce provided by rrosecution in this ecase it would seem

that of Akemo (FiV) was the weakest, Judiing from her evidence it is not
easy to sty thot robbery was ever committed to her prejudice becouse she just
threw the money to the rround ~nd che does not know what hznpened to it she
was opparently frightened by the sight of the run. MNar-ret Akemo{(EHV), like
most prosccution witnesses in this case, was a frank witness when if came t?.
thg identity of the nerson who attacked her on that éﬁeniﬂg.' iccording to her
,sye_did_not recornise the man because the: rfan had warned hep and her colleéru;s
.pot to }ogk at him and it w&s 2 dark evenihg.’ Her later cloim that she had
.rec0gni§gd the man at the nolice post is an emotionél’nonéense beceuse there

wes no way she could tell whether or not the person she saw :;t the police station .
was the same as the one whom she had not recognised at -the ploce of the attacke

There is nothing in Akemo's or anybody's else evidence to su-rest that the aecused

had anything to do with the robbery allesed in count & of the indietment.

I feel I have said enough @bout. this rather lons case vhich must now be
brouszht to its conclusion; but before I close it 211 1 should make n few
observations zbout the oninion of the rentleman assessor who assisted me in

this case after his ceclleague ha'!l been dischareed fop non~-attendance,

1
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In his opinion he acvised me that the accuscd should be convicted of
causing grevicus harm but not robbery, I have not followed that advice
because there is nothing conclusive tc suzrest th=t the accused is the
one who injured F.I in count 1 as I have =lready vointed out elsewhere
in this judrment. He 2lso advised me to convict the accuced of simple
robbery in count 4, here arain I have not taken his cdvice for reasons
given earlier in this jud-ment, I however, agree with his oninion in

respect of counts 5,6 a1d &,

The position beins what it is I find that nrosecution has not proved
ite case arcinst the accused beyond reasonable doubt so 2s . to obtain a
satisfactory conviction on any of the five counts (i.e. counts 1,4,5,6
and €). I find the accused not puilty in respect of all the five counts
and I do acquit him on all the five counts. He is accordingly aequitted
anc¢ he is to be set free unless he is being held in prison for some other

lawful purposes.
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C.lie KATO
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