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: This.is one of those rare cnases where the state finds.it necessary to
appeal apainst the decisior of the court in criminal matters. The present
respondent was tried-and acéuitted by a magistrate grade I sitting at Jinja
ofra traffic offence of causing death by reckless driving contrary to
sections 116(1) and 138(2) cf the traffic and Road safety ict. The
appellant (state) apprealed avainst the acquittal.

'The appellant give 3 reocsons for hie appeal.e The 3 reasons or

n

. grounds are:-
134 e 831 court errercd in law and fact when it baced ite ruling(sic) .
' ..s0lely en-the absence g? a sketch plan of the sccne of the accident

and igncrea the unchakab. e ¢ consistent evidence adduced by apprellant's
withésées.

2e The trial court erred in law when it failed tc direct itself properly:
on fresh'maféér thst was adduc=d by the rofrondcnt when such fresh' -
matter cculd have becen reoccived in ecourt by the way of cross examination
of the ~npellant's witnes:os,

3. The trial ccurt occasioned miscarriage of justice when it failed to
caution itself of the high possibility of undue influence that mirht
have been exercised on th- nassangers of the respondent's motor vehicle

in giving evidence.
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This beinr the firet anrellate ceurt it has the nower to reconsider the

evidonce as adduced in the court bélow and make its own evaluation and dr-w

its own conclusions from that evidonce: Uinkerrai Rarkishan Tandya v R

(1957) Es 336 at Page 537 and .illiamson Diaronds, LID. and another v

Brown (1970) EAI. That being the correet proposition-of the lawy I will

endeavour to ¢onsider -the evidenees as .recordad .in :the :lower .court -nd come to
my own canclﬁsicn.

Since both counsel arrued each of the 37 grounds of apreal separately
I find it convinient alio to consider them in thet came way starting e
with the firet grounds  ’n this ground of apptal the- apnellant is éeriously
complaining that the trial court was wrong to have acquitted the respondent
merely becauce prosecution had failed to rroduce th: sketch plan of the scene
of the accident when in fact there was sone other evidence upon which a

» )

conviction weyld have -been based, 1In thc.course of her submiscion Miss Iwanza

who ably argued this apreal nointed cut thut the trial court was wrong to

have considercd the evidence of prosectition witnesses in {solation to that

of defonce witnesses, on this point she relied on the case of: Suleiman Cyo

v Uganda E.C. Criminal ivmeal No. 150 of 1971 (unroported) which I have not

baen able to get hold of, Or his nart ir, 'Fiﬁale who ap%eared for the

respondent contonded that the learned trial mamistrate had in fact considered
the evidence as adduced by beth sides terether and then she had come to the
conclusion that it wae a 50-5C case she therefcre had no nli?rnative but to

-acquit the accused/resnondont.,

Failure by the trial cour! to convict the appellant in the absence of
the éketch'plan épvears te be the key reacon for this firct ground of apneal,
with due resvect fc—thekloarned ccunsel for the appellant, I do not
subscribe tc the view that the ¢nly reason why the respondent was acquitted
was because thore was nc sketch rlan, T;Ft was but cne nfrﬁhe‘reasons. the
main reascon being thot prosecution had not adduced su’ficieng evid:nce to
enable the ccurt to dotermine exactly on what gide of the road the victim was
the learned triél magistrate sugpested thzt the court would have found it

-

easier to ressolve that iscue if a s“etch lan had been preduced.
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That does not mean trat the obeence of sketch rlan was the sole reason for
acquitting the r%srnndent, what the lcarned trial mapistrate was saying is
that the absence of such nian weakened the cace for prosecution, as stated
by kir. <aibale in‘his submission that in the absence of such rlan the case
became 50 - 5C (mesninz SO% in favour of the accused and 50% in favour of
prosecution). The learned trial rafgistrate summarised the whole matter
in the last sentence of her judement by éajing; "In cririnal caces, the
burden is cast uron the rrosecution to rrove its casze bevond reasonable
doubt and if any doubt is raised, the benefit must go-to the accusedéo
That sentence clearly renrecents 2 ecorrect statement of the-law and the
principle contained in th: statement was proverly arnlied in this narticular
case,

The cther arguement r-ised by .'iss Twanza was that tho learned trial
magistrate hid be'n in errcruwhen she fir:-t considzred the case for
prosecuticn. and then turqed to the cusn for defeonee to rehut the evidence
as adduced by rrorecuticn.r LénFinw 2t the judement of the ccurt below
that is not.what harrened; what hapoened ‘is that the l-arned trial maristrate
first reprcduced rrosecution evidonce then the defonce evid res as riven
during-the tri?l withcgt discussing any of such evidonce., after she had
assembled 11 the evid_nCh tken she said: "Cn ccnsidering the evidence put
forward ‘by both sideSesssesss "That statement should be construed ° to
mean that the learned trial magistrate in fact considered the evidence
from Bsth sides togetter. There is nothing to sugieet that the learned
trial maristrate first coneider-ad ﬁrosecution evid-nce then she sought
the defence evidence later to destroy what hsd been established by
prosecuticn in isclaticn,

During the course2 of his crcusent Fr. Yinibdile who renresented the
respondent in this nrreal arcuc ! th-t rrosecution had not at the trial
proved thut the resrondent h'd hesn reckless nd He based his argument

on the case cf: Saicdi Fatovu v Uranda  (197°) HCBR 134,
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I feel this wss a »cint well tiken becuuse the rer'cn‘entrhaving heen
charned with cousing denth by reckless driviﬁg it wae imverative fer the
trial court to mike = finding of foct as to whether or not the resrondent
was reckless as recklessness was a vital inpredicent of the offcnce.
Accordins ts the recrr¢ of the lover court anparently the learned trial
magistrote did not a“Aress her mind to that importont issuc which I must
now cdeal with,

Both sides are agrees? thot immediately befere the accident the
respondent slowed down, The 3 prosecution eyc witnessos Fi2, FPI3 and W6
who claim tc have witnesszd the accident dicd not cffer ‘my exnlsnation ‘
as to hew the car enme to noe% the deceaged =fter it had slowed down as
if it was storring. On th: other hand the resnondent explained in some
considerable detoils as to vhat harvened in Eis sworn testimony. According
to him as he was “rpreachins bafubira where this fatal accident took place
he slowed down becazuse ther was a nuﬁﬂcr of bicycle riders arocund and a
number cf recvle were standiag by “nd there was snother taxi on the stapge
off leading neorle but the rosd was clear s»nd th=re Qas no rny other

vehicle in frent. s he wase 7oing ur hill on the second hump the deceased

ceme rumning from the ri-ht cide while f.rvin:; to ;':ros-', the road, hé swered - .
in an effort to avoid knocking her but it seems it was too late as the

decensed bangedtherself on th: side of the vehiclé 'and fell on the tarmaé.

Judging from th: ahove evidence of the resnendent whieh was not effectively
challenged by rrosecution it cannot he said the accusad was driving |

recklessly. I <o not helieve the rrosecution witnesses who say the

respondent just slowed down then drove to where the prirl was standing

thus knocking her, it cannot he sericusly suprested that this driver just
deliberately headed f-r the decsased “~ne %ncéled her for the sake of it,

the res-ondent's exrlanation 18 to what ha=rened should he accerted as

truthful =nd reasonnble,
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The mere fact th~t there is an =2ceidant invelving death of a human being
does not necessarily mean 'hot the merson who caused the accident was
reckless, since the victim of the accisent himself mirht have been
reckless, Recklessness must be rroved as o frety in this case it was not
rroved by wmrosecution,

I feel 1 have said ensurh te Srine the ¢irét ~round of this anreal
tc an endi; In view of shat hos becn eaid ahove this rround ~f arﬁeai must
fail,

That lesds me te the second pround of this apreal, Tﬁis ground of
arpeal revelves on the icsue of intreduction of fresh evidence hy the
cefence which,rrcsocutiun claime wzs not in their contemplation, In her
rather forceful submission Mies Twnnza.maintained thiat when thé d:-fence
‘avered that the (eceased was on the right side and not on thelleft side
as alleged by wrosecuticn they (defence) were introducing a new matter and
therefcre the trial court sheould have com-lied ith the rrovisions of
section 128 of H.C.4. 2nd allowed prosecution to call eviﬁvgcc to rehut
that fresh evidence and have the defence witnesses cfoss-exavined by
prosecution on that evidence,

Yith due re=srecet I nﬁreé Qith f.re "'2ibnle when he says in his
© submission that the istue of from which dirocticn the deceased came or
.-was strnding was nct new. The acﬁuseé/resucnﬁhnt told the court at

the he~rin: of the case th-t imiediately after the accident
he went 2nd re-orter! the matt r tn the police it ic.reasnnfblo te assume,
without concluding, th:t he m nticned to' the nolice the direction from
which the pirl was coringe It wrs the case for nroseccution that the
girl was cn the left side ~f the road while the 4-fence contended she
was on the rijht sice, vrhe mere fact th~t the defence cave a different
stery froo that of rroesecution does nnt menn th t vrosecution is bkeing
taken by sur;rige :nd that provisions of section 128 of F.C./ . should

arrly.
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Frosecution having rut the reeition where the girl was standing they

must have exrectsd the defonce t- Say screthings on that same iscue, so

when the accus-q and his witnesses were snesking of the rip) having

been on the rizht side they were in fiet rehutting what “rosecution

had put in motion. Section 128 of 1.7 uron which th~ lcarned counsel relied
when dealing witH'thié.;r'un‘ of arveal was intended te denal with tbose

extreme situaticns where the ¢of pee cut of the hlye cocmes up with .a

story which no rrudent prosecufésp could have imaprined to have existed

which is nct the chse in the presunt case., The rrosecutér who rerresented

the arellant ot the trinl seen te have been Guite alive to the issue of ‘

where the cocornger was‘at the time of the accident because when carrying

out his crcss-exrminétién, he asked al]l the 4 defence witnesses as to

where the girl wae ‘ne they all soid she was on the rirht side. Had he

been taken by surprisé he ;cul“ not have afforded to croés¥examiﬁe the

dafenca witnesses on the issue the way he diq,

The record of the nroceedings in.the lower csiurt do nﬁt “nywhere
sur-est that “rnsécﬁticn ever at anytime arrlied to the court for thg
rrovisions of section 1280 of IeCufie to he invoked ing thov were nnt
allowed to utilise that section, The only re-son why the prosecuter <44
net mske zuch an anrlicatinon r-mst_ be that he.wns never confrented with .
any matter which he Ao not exrect the defence to rut forward, It is
my firm finding that there is no merit ip the 2nd =rcund of this anpeal
as there wze no need to rescrt to section 128 of KOV, like the first
greund this pround pyet alsc fail, .

I must finally desl with the third sp- lost zround of ;helapreal.

I find it necessary to rmraduce this ~recuna verbatin because of the
menner in which it wes drafted, it reads: "The trial court occasicned
miscarriage of Juetice when it failed to caution itself of the high
possibility of undue influence that =i ht hive been exercised on the
passangeres of the resrondent's motor vehicle in giving evidaonce",
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I will deal with this rather speculative ground very briefly. It is
trite law that where a party nleacs undue inflgence he must n»nrove it
as a fact by celling evidence in that connection; although there may
be exceptions tc this princivle where undue influence may be presumed
the present case does not fall under such exceptions. In her suﬁmission
the lesrned coumsel for the aprellant crined that defence witnesses
were related to the resrondent so they must haQe riven evidence that
tended to cast shadow on prosecution case, She fur£her arzued that
the defence only called the peonle whe were travelling in the same
vehicle but not other ;eople whe were at tﬁe scene of the qbcident.
The first argument by thé lenrned counsel for the appellant seems
to have its origin in the judgment of the lower court whéfe the learned
trial magistrate sreaks ;f some defence witnesses being related to the
respondent; with due respect to the learned trial magistrate that
statement was uncalled for because accordiné to the evidence on reccrd
there was cniy cne witness who was r=lated to the respendent and ‘that
is his mother Faith Basalilwa (DV'4) with whom he wae travelling in the
- same thicle; there is nothing in our law which prohibits relatives
from testifying in fovour of ageinst each other. As for the second
part.of the zrgument the accused/resnondent eexplained why he called
some of his rassangers as witnesses, the reason was that they were
residents cf his srez and they were known tc him by nemes and
appearance, so there was nothing peculiar zs to why the nassangers
from accused's village h=¢ teo give evidence on his behalf at any
rate thcse are the peonle Qho witnessed the accident. There is
no evidence on reco;d indicntinq that any of these witnesses was
acting uncer any undue influence from the accused/resrondent directly
or indirectly. It is my considered opinion that the question of undue
influence has been a matter of sreculation rather than a rrcved

fact or reality,




At this point I must roint-out one point which is that tthe appellant
when drawing this third ground of éjueal seams not te have read the Jjudrment
of the lower court properly. In her judement the learned trial magistrate
said: "Court ccul’ not rule out the rossibility of dishcnest ameng the
defence witnesses gince some were relatives and all villagemates but then
the court found nc denerit t- discredit their “emeanour,” This passage

clearly shows that t .- tricl court was quite mindful of the matter being
cemplained of ir the Zcd ground of aypreal, The learned trizl magistrate
acknowledged the fact ~hat there were scme relatives (aithough it was only
accused's mother who wes related +- the accused) ameng the defence witnesses
but she found nothing in their demeancur whié:h cculd lead her to discrediting.
their evidence; it was therefore wrong for the appellant tn_al;ege in his
appeal that the trial court did not address its mind to the issue of undue
influence having been exercised on the defence witnesses., I find no merit
in the third ground of apreal since there is no evidence showing that any
uncue influence was exercised on any &efence witness by the accused/respondent.,

This ground of arpeal cannct be sustuzined,

Considering all the ci-cumstances of this appeal I .find that the learned

trial magistrate came to a correct decision when she fcund that prosecuticon

had not proved ite C':se against tﬁe accused sufficiently to warrant his .
conviction. This was = case of 50 - 50 as pcinted ocut by Mr. Waibale, vhe 1=
the learned ccunsel for the respendent cnd the learned trial magistrate

acted properly when she resolved the Fenef%t of douht.in favour of the
é&cﬁﬁéd}réspondent. The pesition being what it is this arneal cannot be
sustained it is accordingly dismissed with costs of the apreal to the

respondent.

e

C.M. KATO
JUDGE
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