THE REPUBLIC CF UGANDA

IN THE HICGH COURT OF UGANDA HOLDEN AT JINJA
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The aceovsed Chrissophe:r ‘anfera is indictcd fir rurder contrary to
. Seotion 183 of the Poral Cc'c, The inlictment cllzzoc that on or about

§th November, 1568 at Walul village in the Dictrict of Iganga the accused
mardered one ¥ irida .sios 2 2ccuscd pleaded not guildy to the indictmentg,

The case for nrozccuticr is basically ikat on the above mentioned date
the agoused picked 2 quarrcl with - his wife whcem he beat with a stick and as
a result of that becting she died cn that very nighte The case for prosecution
rests on the evidence of PW1 Swaibu Kabaka who is allcged to have been present
when the deccased was being beaten by the accused. Another witness oalled by
the prosecution was D/IP. Waiswa PW2 who went with the doctor who examined

. the dead body., There was also the evidence of D/IP William Bamuzibire PW3

who recorded the confession from the acouseds Affer the trial within a
trial that confession was admitted as having/bmea%r; voluntarily. The last
witness to be called by proscoution was Dr. Muwanguzi (PW4) who temtified
thag gn 9th Novembcr, 1988 he examined the body of the deceased and found that
hep death was due to shock and brain injurye

On his part the accused denied having killed his wifes. According to
his unswgrn statement the wifc asked for permission from him and he granted
that permission to go and visit her parents but later on he learnt that she
had died therce Regarding the conzcssion that hc had made he complained that

it had been obtained from him after he had been beaten by R.Ce men and the
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Poii&éﬁén a%.éusesa after tis arreste

It is a well established principle of our law that thc burden of proving
accused?s guilt lics on tic prosecution throughout and that burden never shiftg
to the defence oxccpt in scme rare cases where the statute specifically provides
that accused must prove his innocence, It is also the principle of our law
that an accused person should not be convicted on the wcakness of his defence

but on the strength of the cese for prosecuticng Ugzanda V Oloya s/c Yovan Omcke

(1977) HCB . 4 at pasc 8. 'here an acoused iz incicted for mirder as it is in
the present case prosccution is enjeined to preve, inter alia, that a human
being was killed, that 4hc killing was causc Ly unlawful means, that the
killing was with malicu cforcthought and finally that the accused participated
in that killings Scotiun 183 of the Penal Code,

Dealing with the first ingredient first, prosccution called the evidence
of the doctor who said %12t he had examined thc dead Ludy of dsio which had
been identified tc him by tne John ipunyo. The loarned cour gel for defence
Mre. Okalang cbjected to “hat svidence on the ground that the person who
identified the budy tc the doctor was not callel tu testify and he doubted
whether the body which t+: dector examined wWs3 he some as that of the person
who was said to have becn: zczaultec by the accuscd, With due respect I agree
with the learned Cownsclis suimission to the ciizat that the law is that
where a person dics and the docter carries “av on cxamination on the body

of that person the oroos ilantifying the body tu the doector should be called

as a witness, That iz 1ot was statod in the casc ,JLL;Jclea Owal V R (1931 -

34)4; TeTaLoeRe 650 In the alove quoted case o winnn was killeds A doctor

carried cut a post mortem examination on a bufy identified by somecne who
was not called to give cviderce at the triale The ductor did not himself know
ahout
the woman. Fhere werc peculisnr injuries on the uufv/ﬁklch the doctor gave

evidences It was held that thore Was a serious lacuna in the cvidence but in

the peculiar circumstances of tho case there was no doubt that the body examined
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by the doctor was that of a woman alleged to have been murdered, The facts

of that case arc similar to those in the Present case, It must alse be said
that there are peculiar circumstances surrcunding the death of the deceased.
The husband of the deccased himself in his confessicn and in court here does
not deny the death of his wifc although he says that the circumstances in
which she died arc not the same as those described 2y prosecution, In these
circumstances; I hold that isio actually died.

On the issue of whodiicr 3ho death was wilswiully caused, the law is that

(W)

in all cases of homicide unless death has hess couscd accidentally such death
Y

is presumed to hovo T ion unlawfully cauvseds Gizariuzi s/o Wesonga V R (1948)

15 BACA 65, The loarned counsel Nr. Okalang - 20 ' apeved that the cause

of the deceaed's doath was not known as the doctor wh cxamined the body was not
Bure as to what could hove caused her deathe The nccuscd in his confession
said he had beaten th. weman twice, on the ris and cn the arm, These injus
ries were also found “w the doctor, according ¢ his roport the death was

a result of shock and brain injurye PW1 alsc saic the accused had beaten the
deceased once on the arm and PW2 alsc said he had cbserved a broken arm on

the deceaseds It is my viow that the deceascd must have died as a result

of those beatings. I thorefure hold that the deccased died not accidentally
but her ¢ - death was unlawfuily caused by the beating,

That leads mc to the issuc as to whether or not the dececased was killed
with malice aforethought as lefined under seotion 186 of the Penal Codes

Under this section ralice aforethought is defined 2s causing death of some=
body intentlanally or knowlcdpe by the killer that his act or ommission will
probably result in the cecath of a human bein;s In deciding whether or not
the killer had malic . aforcthought the Court must cxamine the surrounding
circumstances of cach case., Matters such as the weapen used, the number of
injuries inflicted . and the part of the body where such injuries were
inflicted and the conduct of the accused before and after the killing must

be taken into accounts Tutcre s/o Ochen V R (1945) 12 %4CA 63. In this case
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PWl said the stick used was about one inch in diameter and about one " . yard
longs This same witness also told the Court that the accused was not violent
at the time he beat the deceaced but that when he asked him to stop beating her

he stopped and put down the stick and they started conversing together in a
friendly way. There is also evidence of this same witness and the accused!s
own confession to the effect tha® the deceascd was bpeaten bacause she had been
found with a man callec: Kasegeras It is also on =cocrd that the accused beat
the deceased on the arm. In my cpinion these facts do not suggest that the
accused when beating the ceceased iniended to ki1l her in view of the parts of
the body where he heat her and “hc mood in which I was and also the sime of
the stick which he used, It will ro® e unreasoneble to infer from these facts
that the accused might havc intended only to punish the doceased for her MiSew

chief, The doctor's cvidonco on this point is 1ot 2clpful for prosecution as

o

he clearly said when under cross ¢xamination that h: wac not very sure as to
the cause of the deceascd's death since he had not opcned the body duc to lack
of facilitiess His conclusion that this woman must have died of closed head
injury was reached at by obscrving blood ocozing from the cars and the eyes
of the deceased were red, Under all these circumstances I would 88y pProscCus
tion has miserably failed %o prove beyond reasonable doubt the element of
malice aforethought,

I now come to the most pertinent question which is wiether the accused
was responsible for the death of his wife, The evidence connecting this man

circumstantial

with the death of his wife is purely -.° %z 3¢ .. since nobody witnessed
the killing of the deceascd by the accused, This court has time and again
stated that the Court should view this type of evidence with caution and
before basing any conviction on such evicdence the Court must be satisfied
that facts conclusively du point to the guilt of the accused person and not
any other person and that thore are no co=cxisting factors which tend|to

weaken or destroy such evidences Francis X. Kayemba V Uganda (1983) HcE 30,
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In final conclusion and ir #ull agreemont with $he contleman assessor I
find that prosccution ha= fziled +to prove the casa uF uurder against the
accuseds I find him not uilty of that offence and T édo acquit him of murder
but find him guilty of 2 lesscr cognate offence of nanslzughter contrary to
section 182 of the Penal Codce Accused is 8ooordingty convicted of manslaughe
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At this stage I would 1ikc 0 point out that this case was completed .
in the presence of onc assessory the second assassmor lire Lilyalingi having
lost his mother during “he coursc of the hcarin~ of this case and had to go

and attend to the provlcme causced by death of lis late mother,

C,.ll. KATO

1,8.,1991
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