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CRIIINVAL STSSION CASE 17C,14/91
(CRIGINAL MJ,440/83)
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The accused person Ar: ianzan Mugenyi, hereinafter to be referred to

as the pocused, is indictcc Tor robbery with a--ravation contrary to
Seetions 272 and 273/2) ¢ “he Penal Codes The indictment alleges that
on the Tth day of July, 195 at Kasubi village in the District of Iganga
he with another percon w:o i now dead robbed the complainant Oburu
Omusanga John of his bicrele and that immedictely before or after the
robbery threatened to uze a deadly weapon 10 wit a gun, upon the person
of Oburu Oumusanga, The Accused pleaded not guilty to the indictments

The case for Prosecution is based on the cvidence of 4 witnesses two
of whom are eye witnesses, The evidence of the lst witness Paulo Mukwana
wae admitted under the provisions of Section 64 of the Trial on
Indictments Decree, The evidence of PW2 P.C, ilaiswa is simply that when

he was at the Police Post of Buwuni he received a report in respect of

a robbery which had taken place at the home of James, a Medical Assistante

Pollowing that report he arrested the accused person and later on he
received a bigycle which was said to have been robbed from the home of
gne Gaitano, who identified it as his own Licycle. With due respect I
agree with the learned defence Counsel Mr, Xania when he says that the
evidence of this witness is not relevant o this case as it concerns

an entirely different rcbbery which was committed at the homes of James

and Gaitanoce
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The evidence of Julius Nyakoli and that of Churu Umusanga is
materially that on the morr.ing of Tth July, 1988 at about 4400 a.ms
they set on a journey while on their bicycles to Wakawaka., After they
had travel.i~d for a short distance they sighted two men ahead of them,
When they apprcached theze men they were ordered to put down their
bicyocles. They oleyed +he order and placed their bicycles downs They
Wwere then ordered to pro -ce their identity cards. They also obeyed
this order. It was at this Stage that PW3 noticed that the Accused was
having something which lcc =2d like a gun and PV4 noticed that the Accused
had a pistol and the secon, man had a big mun. PY4 then 1lit a box of
matches to enable tle 4icevi:d read the ident %y cards. It was at this time
that the two witroores : wWers able to identify the iLccused :: as a person
whom they knew, 1 .:n tlesc ritnesses realisced that it was no longer safe
for them to remai- :% -+ rlace they decided tc¢ run away, each of them
taking his on dircction, PY3 ran to the Police Post but did not get
any assistance fom there, He eventually went to the home of PW1l Paulo
Mukwana wh. had a squn and who escroted him to the scene of crime where
Oburu's bicycle was found still lying but the bicrcle of PW3 had disaw
Ppeared. Eventually Nyakcli's bicycle was discovercd in the bush after
an LDU mar had helped them to indicate where it was and it was taken
to the Police,

On the other hand the sccused denied any connection with commission
of this crime and put up a defence of alibi, According to his story, on
that night he was in Tororc at a place callad Bisoni. He left Tororo
in the morning and went to “ugiri to sell his sugar. 4s he was returning
to Torore after sclling his sugar he was arrested and taken to the Police,
He believes Nyakoli testified against him becausc sonztime in February,

1988 they had a fight and therefore Nyakoli haz a _rudge against him,
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It is trite law that the duty of proving tle /coused's guilt beyond
) . That . . .
reasonable doubt rests upon “he prosecution. vurcen never shifts to

the defence cxcept in sume rare cases where the statute réquires the defence

to do soj Hoclnington V T,7.P. (1935) AC 462 and Serugo V Uganda (1978)

HCB 1 at 2, In a case ¢ =2orravuted robbery like the one now under considerae
tion the prosecutiovn is e cincd to prove boyond reascnghle doubt the
following ingredicniss.

(1) that there was & .£t-

(2) that there uas viclances

. (3) tiat there was a turcat to use a deadly wecaoun or
actual use of o icadly weapon as defincd in Section
p
273(2) of “he Ter:l Code.

(4) that the accucd 5:ser in the dogl: dairzetly or

indirectlr pariici;cied in the ccmmission of the offence,
For the sake o conteanionce I propose to “eal with each of these
ingredients suversicly stzrting with the first ingredient, It is the case
for the prosecution that the iLccused stole Oburu's bicycle, at least that

is what the indictment say

Se Theft within the meaning of Section 245 of
the Penal Code means taking away a person's property with the intention

. of permanently deprivingz the cwner of the property. - The case for
prosecution on this point hinges on the evidence of +thc two eye witnesses
PW3 and PW4;4 Both witncsses stated that wuen they run away from the scene
they left their bicycles there. According tc the evidence of PW3, when he :
went back to the scene with Private Paulo Mukawana he found the bicycle of
Oburu Omusanga at the very nlzce where they loft it and he explained that,
that bicyecle was not talen because it was too olde The evidence of this
witness clearly indicates tha® Cburu's bicycle was never stolen from Oburu, i
This case must be clearly distinguished from a casc where property is

stolen and later on abandenede In this particular case the bicycle was

never taken then later abandoned, According tc¢ the cvidence of Nyakoli

it would scem the thieves never intended to =+cal this old bicycles It also
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defeats common scnsc how twe $hieves could have decidoed fo £0 on one bicycle
and leave one whicl was in a Lorking condition if srey nad iutend%$d
to take ite I zgrcc with the submission of the lcarncd Counsel £OF the
defence that proscovtion has failcd to prove that Oburu's bicycle was ever
stolen,

Turning to the ques“ion of viclence, although the witnesses agreed that
the two people whoi they found on the way ordered them %o stop, it is not
clear from their evidsnce that any amount of viblence vas ever used against
theme According to the cviderce of these witnosses +'.c two attackers told
them to sit down and they demanded money from thomy according to the evidence
of PW4, when they started runrings one of the attaclcrs said "e want you
alive", which is an indication that these attackers poscibly did not intend
to use violence upcn those mene I am of a strong feelins that no viblence
was ever used upon these people (P¥3 and PW4) as it is not cven known as to
how much force, if any, was used in preventing them from proceeding to
Wakawaka,

Concerning the icsue of & deadly weapon being uscd, the two eye
witnesses PW3 and P4 werc not in agreement as to what thoy sawe PW3 was
clear in his evidencc that what he saw the Accused holding was something
which looked like & metals PU4 who impressed ms as an ?xaggeratinglwifﬁggs
maintained that he sow the dccuscd with a pistol and his companion with a
big gune I do not zccept the cvidence of this witnosse as truthful on this
point, It is surprisir that these twe pecple whe were at the same place
could not see the sarc things. Thoere are a numbor of factors which indicate
that what these people zaw could not have been gunse Onec of thosé factors
is that when these people started running these neople did not shoot or fire
in the air to frighten thems The other factor is that the two people

could not have seen different things at the same time and place,

cese/5







-5—
It is the law that prosecution must adduce sufficient evidence to prove
that an object seen by the witness is in fact =z gun and not a mere toy;

Uganda V Kamusini (1976) HCE 159 at 160, Ugania V Pctor Dyamukama (1981)

HCB 16 at 17 and Yasaja V U~anda (1975) EA 181, In this case it must be

said that prosecution has not established beyond reasonable doubt that

the people whom the two witnesses saw were armcd with any deadly weapon

at all nor is therc any cvidence to suggest that the attackers ever
threatened to use any deadly weapon on the persor. of any of the two witnesses,
The position bein what it is I must agree wiih the l.arned defence Counsel
that prosecution has failed to prove beyond roascnable doubt that there was
any robbery committecd within the meaning of 3ecticns 272 and 273(2) of the
Penal Code; accorcing to the cvidence on recvrd it canrot be reasonably said
that any other offenze vzs committed which is commant %0 $he offence of
robbery.

Having resolved that no robbery or any uther crimc was ever committed
it would be supcorflous to consider the issue of whcther the present accused
ever took part in commizsion of any crime.

In these circuistances and in full agreement with the opinion of the
two gentlemen asscssors I find the accused not guilty and I do acquit hime
He is to be released forthwith unless he is being held in prison for some
other lawful purposcse
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