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. The plaintiff in this cese is one Aida Mbwald and the
defendant is Aruindbhai ropat who was sued in +this present sutt
29 & representative of onc Achokwner Khimji Jthwa, by this suit
the plsintiff is requesting this court to declere that the
property on plot 6 Owen road, ﬁinja.municipality daes not foxm
part of the estate of the late Khimji which the defendant
wishes to administer. 3he is also secking for enother
declaration that the property on that plot belongs to the
plaintiff and her 0311L4b:, she is further asking $he court
to declare that the repossession certificate obtained by
Ashokumar in respect of this same plot is null and void,
she further przys for = perianent injihction ré3training
the defendant or his agents from evicting her and her children
from the scme plot, she further claims for co3ts of the suit,

On the other hand the défendent alse put in a countere
claim in which he rccuesis the court to melke 2 declaration
that the certificete of +Litle issued to the plaintiff in rese
pect of the same plot wa3 null end void, he further prayed
that aneviction order be made for removal of the plaintiff
from the plot thus giving vacant posscssion to the lawful
oymer of the plot Asholmumar Khimji who is supposed %o be the
edminister of the estote of the late Khinji Jethwabhai
Tailor. The defendcnt 2lso reguested this court to award
him mesne profits at the market value from 13/5/94 4ill full
payment, he further dem=nded for costs of this suit,

The background of this case is rather lengthy but it
-cen be sumnarised in the following style: briefly thg facts of
the case are that there was once a man living in {iAja by the
name of Khimji Jethwabhai Tailor who ovmed 3lot 6 Qwen road
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Jinja which is the subject of this suis, Aecording to the
evidencc of the plaintiff she lived with the said Khim ji
Jethwabheil Tailor on that plot for quite some time as husbend
and wife end they had 4 children nemely: Lauji Khimji alias
Bacu Abdu, Kenji Khimji alias Osman Babu, Santaben alias Zulsa
Bebi =nd Natubhai Khinji aliss Zubairi Habibu. (see parasraph 7
of the plaint). In 1972 Tailor being a person of Asian origin
was forced to leave Usanda., After he had left Uganda the above
plot cintinued to be occupicd by the plaintiff and her 4
children until 1973 when soldiers threw her out with her
children clém:iﬂ;g that the house was that of an Indian and they.
(Pleintiff and her 4 childron) had no right to be there, the
soldiers occupied thc house, The S=me property was taken oveg

by the Departed Asisn Property Custodisn Board who menaged it

wntil 5/6/1980 when they ¢iscovercd that it had been wrongfully
taken away =nd thoy handed it back to the plaintiff. On 23/12480
the plaintiff had the suit property registgred in her name upto
now as per annexture “C" to the plaint.

In 1981 however, Lhimji Teilor died in Iondon; after his
death one of his sons cslled Asholumar Xhipji now staying in
Britain applied for letters of administrobtion which he obtained

on 19/@/1994, he thercfore became a personil representative of
his late father., Havins sot those letters of administration h

appointed the present defendent to monage his preperty here

in Uganda by way of power of attorney. On 13/5/1994 2 repossesse
ion certificete was issucd for rceposscssion of the suit property
by Asholkumar, but the ccrtificatc was written in the nemes of
his late father Khinji Tailor as the orisinel owner of the
property. After havin, obtaincd all thesc docuncents the

present defendent as an ~rwnt of Ashokumar procecded to obtain
vacant possession of the suit property from the plaintiff =nd
the plain®iff resisted the approach on the ground that bofore
her late husband left Usznda he had trensferred the house to

her as his wife end lLcr children, hence this suit.

7 At the trizl seven ismmes were framed and sgreed upon by
the parties for deternination by this. court:-

i whether or not there was a valid grente by Tailor to the
)

i,
plaintiff in respect of the suit property or premises,

2.  whether or not there wes a valid marviege between Khimji
Tailor and the plcintiff,



- 3
N —
S )

;8 whether or not the suit property was lawfully vested
in the Departed Asians Property Custodizn Board,

4. whether or not the snit property foruis part of the un-
distributed property of the late Tzailor,

s P whether or not the repossession certificate of the dis—
puted property is valid,

P whether or nof not the plaintiff is entitled to remdies she
i3 praying for,

T whether or not the defundant i9 entitled to remedies he
is praying for in the countercleir,

Tor the sake of being ordcriy.and for ccavenicnce's sake
I propose %o deal with ¥Uhe seven issues in the order they arc
indicated above, althous h the two learncd counsel handledffhgm
(lsquea) dlfferently. '

Starting.with the firast issuc first, it was the
pleintiff's case that the grant of the land to her by her
husband was quite valid., The plaintiff herself testificd that
before her masband Yot "hé zave the house to her and her 4 *
children, she had it twrousTerrcd o her nemes, he''also gave her
a documunt BX,Pi in whiclk he stosted theot he had given her the-
suit premises’ together with her 4 ‘children. The ‘dociment wes
written .in swahilli =uc¢ he had person:zlly signed it in her
bresence, she tendercd:thot docwient £3 EX.P1. THe learned

M T

counsel for the plairtiff Mr. Tuyirin;ire in his argument
mainteined thet thé, house Lad becn lewully left to the
plaintiff, according o him the pleintiff's husbsnd Khimji
could nos be refercd to as a departcd asian within the n eﬁnlnp
of scetion 35 .0f Deperted Asians Property Custodian Board
Decree (Decree 27/73), beeceuse by the “ime the plaintiff's
busband le¢ft he hed made an arrangenent for sonchody to cater
for his property in U-anda he (Mr. Tuyiringire) rclied on the
cases of: Iutaya v, Gandesha (19CC)HCE 46 ond Mustag ibduls Bhogen

¥, Ang_yggJaggg;ghjjgﬁgrﬁ JIICB105. In his view the grant
was quite valid, he also challenged the evidence of the hand-
writing exper®t (D73) who told the court that the simmature on
the grent of -the properby was not similer to thet of ‘the

Plalntlff 8 husband writtcn on iScme obher: documunts. g
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On his part Mr, Beyanza strongly arsued that the suit
property was not validly left to the pleintiff because the
letter of 9/10/1972 by which the late Khimji was allezed to
have left the premises o the plain-tiff was null and void in
view of section 1 of Decxec 27/73 which made illegal any
transfer mode after 6/10/1972. He a2lso relied on the evidence
of the handwriting expert Iir. Apolo Mutashwera Ntarirwa (D73)
who said that there were 3imificent differences between the
signature on that docuneni and another signature by the late
Khimji Tailor on other documents, Mr. Beyenga further explained
that the document which trrnsferred the lsnd to the plaintiff .
referred to somebody cclled Aide Mbaliye and yet the plaintiff
is called Aida Mbwali, according to him that document might
have been written with reference to somebody else but not the
present plaintiff.

. I quite agree with Mr. Tuyiringire's contention that the
provisions of the Denarted Asians Property Custodian Board
Decree (Decree 27/73) did not affect the property left behind
by Khimji when he left Ugonda in 1972 in particular plot 6
Owen road in Jinja bcecouse before he left he had made proper
arrsngements for thet pronexrty to be catered for and that
arrangements was to have thet property handed to part .
of his family which remcined behind., The property was to
be managed by his wife wio is the plaintiff in this cz3e,

The 4 children left behind by Khimji are: Lauji Khimji alias
Dacu Ablu, ..0ji Thiniji alics Osmen Babu, Sentaben glias

Zula Bebi and Natubhoi Klinji alins Zubairi Habibu, as per
paragraph 7 of the plaint. In my view the step taken by

the deceesed was morelly -~nd legally a correct one 28 he

could not leave these people behind without any meens of
support. The plaintiff explained as to why she could not g0
with her husband, the reason was that "her mother was a lMusosa
and her own father MNashirudas who was a Hindu hed stayed in
Uganda for such a long time that he was excmpted from the
explusion from Uganda. According to her she could not also go
because both her mother =snd father needed her mppor'b and they
did not allow her to go, it is not however very clear a3 to why
Khimji did not teke his 4-'children vith him. Be that it as it
may, it must be emphasised that the provisions of section 1 of
Decree no. 27/73 applicd only to the Departed Asians Property
which was left without any proper arrangement for management
of such property in Uzcnde according to the definition of a
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"departed Asian" contcined in section 35 of Decree 27 of 1973,
this point was clearly sicbted in the case of: Medateli N.

and in the case of: lusteg Abdula Bhesan v, Attorney Generzl
HCCS 840/87. |

Regarding the issue of section 1 of the Deperted Asisns
Property Oustodien Torwd Teorec having abolishcd any
trensfer made to aenybody by the Departed Asians after 6/10/1972
that section could only =pyly to the property which was subject
of that Decree but since i3 particular property did not fall
under that decree it c:cnnov he 3aid to be caught up by
the provisions of that Decree or any other subsguent statute
dealing with the same noint,

It must be pointed out thet Khimji did not only give that
house to the plaintiff but she herself lived in that house with
her family and when the liouse was taken over by the soldiers
in 1973 eventually the Custodizn Board returned it to her when
it wa2 discovered thet Hhis particulsr property was not supposed
to be teken over by the government., This fact clearly shows
that she wa=? entitled to heve that house and the house was not

affected by The p;qy%qions of Decdrea 27 of 1973.

I should state here that the evidence of the handwriting
- expert cannot be rclied upon beceuse he him3elf admitted that
hendwritings or signciurcs vary according to pa3sage of time
and the sircwastances under which the signature wes written or
the handvriting took ploce. It must be remembered thet =t the
time Xhimji was 3igning the document he was bheing compelled to
leave Ugende, he must naturally heve bean acting under tension
which may explain a3 to why his sisnaiture was @ifferent from his
earlicr or later s3igncturec.  One of the 3pecimen used by the
expert to compere Khimji's <isnature wel a Pas3sport issued to
Khimji and signed by him in 1974 which was quite sometime
after he signed EX.P1. In oy view EX.P1 was quite genmﬁeand
its contents cannot be doubted., In that document Khimji simply
- 9tated that he was leaving lis house at plot 6 Owen roed in
Jinja to his wife and his children, T do not think the 'plain"ciff
who i3 an oléd illiterzte woman aged 6C yeare would hsve thought
of fabricating that document, -2t sny rate the evidence of the
handwriting expert is not binding on this court, it is only one of
the Tactors to be taken into account when considering whether or

not the' plaintiff has proved his/her case: Onyanzo v. Republic
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learned counsel Ffor the plointiff, even without the evidence of that
document still the plaintiff had adduced enough evidence to

show that the property was cectuzlly given to hexr by her late
“huasband, this o0ld lady iapreszed me a3 truthful witness; I

have no reason tc doubt heir story that the prop Lrt" wa3 given

to her by her lsbzad Tefore he left the country.

On the is3ue of Uhe nene of the plaintiff being written
differently in the document, the »lsiniiff when under cross—
examinsation explained thot her musband uzed to call her Aida
only 3o he was not femilisr with the other name of Mbwali; she .
further ezplained that ¥bzliye i3 only improper way of pronounc-—
ing or writing her coricct name of Mbwali, I aam 3atisfied
with the plaintiff's explisnation a3 to why the name eppen~ring
in EXiP1iis spelt diffcrenily from her "true name, I hold that
the name-4ida litaliye appcering in EX.P1 refers to the szme
person-who i3 the plazintiff in this cese, Aida Mbwali.

Having seidé all thot I must reselve that there was g
valid transfer by Khinji te the pleintiff of the suit premises.

That lead’ me to the 3econd issue which i3 whether or not
any valid marriasge exislied Letween Khimji and the plaintiff

Ir. Tuyiringire the lesraed ecountil for 42 “plointifs arsued .
that the pl=intiff had in fect been marricd to the late Xhimji

-

Tailor according to Hindu custon. He based his esrsument on +the
evidence as given by the plaintiff heivelf (2I) end her aunt
Maliam Abdalazizi (P7II). He asked the court not to be believe
the evidence of D2 Keden Iuhen Hohiniraji Dixit who had given

evidence 1o the effcct that no wvalid marricere could have existed
between the plaintiff and the lzte Khimji.

On his part Mr. Bevanza the lcamczd counzel for the
defence insisted that no velid marriszse ever existed bebween
the plaintiff and the late Khimji. EHe hov-*év&r, agreed that
there misht have been - loose relstionship between the plaintiff
and The latc Khimji viich did not amount bto what is legzlly

a

ontention was bLased on a number

-~
P
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knowvn a= 1.-_1d marrisge. H
of ,:rour*ﬂ% The first wad thet the merrisge, if ot 811 it was
there, was polygamous and that the Hindu religion did not allow
such marriszge under scetion 2(1)(b) of the Hindu Marriage and
Divorce Act. The sccond giound was thet the plaintiff got
married at the agc of 12 ycars which is not a2llowed by section
AT Y AP +he aoma And b  Sfaloicaly  oprocofs BV rbomcibicows Coume iy cendh oo N o
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DV2 wa3 that wnder the Hindu custom when a person changes his
religion to another re¢lisdion, the marrissc comes to an end,

Tha fourth ground upoa which the dcfence thousht thet the
marrisge wa3 net volid weas thet it wes not conducted in a tedple
ag required by the Hindéu rcligion.

T will deal with thiese 4 points one by one. Regarding the
first point raised by *he defence’ to the effect that the
narrizge was polygaaous, i her ¢vidence PiT who i3 the plaintif?
in this case testified tha® it was po3sible that her misband had
another woman but she Cid not kuiow when he aight heve married
thet second wife; in her +tes¥imony she further sa2id that the
Hindu allowed polygcmous :arrisge end she gave two instances to
prove her point; the Tixsl instance was the caesc of Petasham who

' lived in Ke smuli and hceit o.n Tather Mashurudas Mutanda who had
two wives cach. celion 2(1)(a) of the Mindu marriage =nd
Divorce Act racognises Hindu polygamous merriazes within the
Hindu marri-gze 30 lony e ~uch marrieszcs were cntered into
beforc this fct came into Torcc., According to the evidence of

the plaintiff the marris-¢ betwecn the pleintiff =nd the
deceesed is s2id fto hove itaken place sometime in 1940 and yet
this Act beecame operationsl on 1/9/1961 30 even if the marriage
was polygainous it wos saved by the provisions of section 2 of
the 3aze Act. Accordin: to peragreph 8 of the plaint and
paragraph 7 of the writiin ststement of defence Khimji marricd

a lady called Sentokbzi ¢/o Devii on 21/4/1941 this was about

one year sfier hc hald conirocted marrisge with the plaintiff

.

Whiéhnmean? the marriese bebtween him and the second wife would
have been treated a3 void mt net an esrlicr merri-ge between
the plaintiff 2nd the doccenzed which had been contrseted in
1940, A3 I had statod corli i.r, both of thesec marrisges could
have been saved by %l swovisions of scetion 2 of the Act.

In ny considered opinion the is*uc of the merriages heving
been poly~amnous is not of cay help to the defenece in vi ew of
the fact thatb this merri>se was entered into beforc the second
marriage and in v1ew of tte provisions of scetioni2 of the
Hindu mar*1apezgc d%fpc \r9v1=10n3 of sceticn 9(2)(b) of the
Hindu marwrisge and Divorecc Act are not applicable to the
present ccac since thodc provisions arc intended to be applicaHle
to divorce proceedings net td this type of proceedings. These
provisions would heve bewn relevant if the present plaintiff
hsd becn seeking for 2 divorce and sousht for the aid of =uch

Niraszriginana -
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As for the cuestion of age of the plaintiff at the tine
of marrisge, the plointif? frankly told the court thet at the
time of warriegze she was a2 young :irl, according to her she wes
born in 1928 and she marzied in 1940 which means at the tine of
her marrizse she was asctuelly 12 yesrs., Her aunt gl3o confirmed
that at the time of her warriage the nHlaintiff wes a young girl
. Whose brecasts werc just coming out, it is not thercfore, in
dispute that at tic tiac of marriege the pl=intiff was aged 12
years.

According to the provision= of secction 2(1)(e) of Hindu .
marrizge andg divorece Act o 7irl inteading to be married wes
required to be 16 yesrs and ¥y, Dixit (DW2) waz of the wview
that according to the Hindu custom the girl was supposed to be
19 years but he agrecd that et one tine the zge was 16 years,

By prbvisidns of scetion 3(1)(a) of the Aet 2 zirl who hes not
atteined 18 yeers of znc can get merried so long as there is a
consent of hor. guardian, the present c:se such & consent
P72 and the plaintiff hors

In

had been outeined. This vicew is supported by the evidence of

cif who Stc3tified that this marrizge
took ploce in the presence of the plaintiff's faother at his own
home at Buycnde Vlll;» ¢, it is my view that even though that
consent was notv expressly stated by the father of the plaintiff

at 1lcast it was implicd since such marrie~e could not have taken .
place at the home of the plai intiff's father if he had not
consented to it, Im vicw of the fact thet the father of the
plaintiff consented to the merrisze it follows that the provisions
of the law werc coapilcd with in this rcspect and the question

of the girl having becn married while below the sge of 16 does

not arisc.

On the question of tlhe plainiiff heving chansed from Hindu
to Islam, D72 pointeld out that according to the Hindu custom when
a person chenges his or her religion from Hindu to Jome other
religion such chenge brinss the marrisge to .2n end, D72 howecver,
did not hold himself out as =i expert in the Hindu religion. The
plaintiff in her, evidonce ecmitted thet she changed to Islam but
that was doneé with couscrt of her ma3band who told her to join
that rcli ion beceuse he rcealised that she was not following
the pféachiug in Hindu properly. Since this change was with the
consen’t of the husbsnd I do not sce how it would have affected
the marrizge of the two vho continucd to stay 23 ushand and wife
under the same roof., I am a2ware of thc provisions of section 9
{2Y(2) of tre Hindy manrric~e =nd Divorce tct (comn. 214 whioh
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entitles cither of the narilies to Hindu marrisge to apply for

¥ il s one o? thom: chonges his/her religzion, in the

t cuse neither of the parties utilized this provision of
the law 30 the marria~e z¢ 'nined in cxistencc, Change of
religion did not awtomaztically ead th marrisze, it only

gave either of the g*-*ic% a sround to bring the msrriage to
an end, until one of the perties petitioned the court for
divorce the marrisge subsisted. Here it has to be reseubercd
that it was the bhusbond whe enncoura:;ed the plaintiff to become
a muslen,

Finelly, I hsve to do2l with the issuc of the place where
the marria~e cercuony wos coaducted. Accoralng to the cvidence of
DW2 this marrisgze was si1p032d to tske place in = Mindu tcaple
but according to the plaintiff and her sunt the mér rriage took
place in a private home 2% the house of the plaintiff's father,
DW2 later qualified his qtstomeﬁt and seid

d that a Hindu marrisge
can vqlldly be conducied in any place So long a3 there is a

tatue of God or a photograpﬂ of God in th:u plﬂce where the
darriage is being concucted. dJudging from thet evidence it
follows that a Hindu moziicie is not restricted to the temple
but é?ﬁ bo carried out i any other place., This point of the
place of marrizge raised by the defence canmot he trestod
seriously ard I hold that it is of no hcl)y to the defence

fven if the merxvic-e hetween EKhimji and +he plaintiff was
not strickly conductcd in sccordsnce with the Hiadu cu3toms or
the provisions of Hindw nnrrio~e snd Divorce Act St111 it would
not be equitsble to trezt the 9031t1~n of the two prople who
lived toscther for over' 30 yeors as mshand =nd wife a3 a
mere loosc relationsh;;. I stronsly feel that even if the
ma:riagé'uight have becn: lzeking in sone legel aspeets still
.. the plaintiff ha3 to be protected by the provisions of Article
126(2)(e) of the Usanda Con=atitution, in view of the fact
that her stoy with Khinji For nearly 32 yeers was never
challensed or questicncd by any body wntil sftcr the death of
Khimji,

In all +these cirecwaztances andg considering the fact that
Khimji and tle plaintif? lived as misbsnd and wife between 1940
and 1972 when they pericd, I am ineclincd <o 3ay that a valid
marriase existed bet.ewn tic two poople. I rejoet any susezstion
that thcse people wexc mioiely having = loosc relationship
between thum, Iy answer to the 3ccond issue i3 in the +0Walive,
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in that a velid mearrissec was actually contracted between the
plaintiff and the latc Elinji Tailor and that msrriage subsisted

Leow

until Khimji Teiloxr died.

Rezerding the third issue, Mr. Tuyrinsire the learned
counsel for the plaintifl was of the view thet tle suit
property was novexr laovfully vested in the Tustodian Board
and that the Custodizn Boord sinply took it over for its owmn
convenience, he confirmed his vicw by pointing to the fact that
the Cu3todisn Board on 5/6/1980 returned the property to the
ther hand ar.med that the property@
stodian Board by virtue of

Pplaintiff. Mr, Beyengo on

)
o

was properly teken ovir by the
seetion 13 of Decrec 27/73 and
veated in the governamen® under

the property was accordingly

ats

ction 4 ¢f the same Decree,

With due respecet I do ssrec vith Mr, Tuyiringire's arguuent

that this property was iever properly tasken over by the Zustodian
Bozrd because the delfinition of a deported Asian contained in
section 35 of Decrce 27/73 did not inelude Khimji as a departed
gsian; by definition of +thnt scetion a departed azian was that
asian who 1left TUgenGes without making proper arrengenent for the
mana;cmant of his propextvy in Upandq. In the present case, as
pointed out elscwhere in- this judsment, Khinji left his wife
behind torecther with his 4 children and belore his departure he .
arrenged Tor his vifc to look after his property (p1lot 6 Owen
road, Jinja Iunicipality). The provisions of et 27/73 thereforc
did not affcct plot 6 Owen roed Jinja which Khimji himself had
given to his vife. The purpose of Decree 27/73 was basically

to enable the movermncuh s=ind Custodian Board to menage the property
which had becn asbandoned by the Asisns who hed becn forced o
leave the country without hoving made eny crrangenent for the
managencnt of such proscrty, for this saanc reason L do not
belicve that the ;rov1qlcnﬁ of the Lxpropricted Progexrties Act 1982
(Act §/82)in particuloxr scction 1(2)(a) affected the suit
g3 thet )IOCT%J wa3 never lawfully
have to uh)h?513 here thet both

property in the predcht caz
ve3ted in the governmimtu.
Decrce 27/73 snd Act 9/82 werc never intended to deprive an
innocent Uzandan like the predent pleintiff of hi= or her
property which head becen lawfully pazsced over to him or her; this
view i3 fortificd by the Tect thet the Custodian Boazrd heving
discovered that it h:l beeun misssken in taking away the plaintiff's

C

property it returned it to her in 1980.

fa a4



R T

Iy £inding on issuc no, 3 is that the suit property was
never lawfully vested in thce Departed Asians Property Cu3todian
Board since that property has ncver been a subject of the
provisions of Dcexrce 27/73 and Act 9/82. The answer to the third
issue is . in the negative,

I now turn to the 4th issuc, which is whether or not the
property in dispute Toim3 part of undisiributed assets of the
late Tailor. According +vo .the learned counsel for the defence,
this propexrty wes part of the undistributed estate of the late
Tailor, On the other homé IMr, Tuyiringire the lesrned counsel
for the plaintiff insisted that that property was ziven by the
»-ldte Teilor to the pleidtiff So 1t did dot Torm pert of his
estate and the letters ol administretion granted to Jethwa
could not have included this house as himnji Teilor's undis-
“tributed e3tatc. He further srysued thet even if that property
formed part of the e¢ztec 3till the plaintiff as the bencefickary
of that estate was entitlel to a share in it in view of the
proviszions of section 20 of the Succession Act as emended by
Decree 22/72.

I have alresgly hcld in issuc no, 1 that the house wes

validly transferrcd by IThiaji to the pleintiff before he left,

I have also held in issuc 2o, 3 that the suit property has never
been vested in the Deparicd psians Property Custodizm Boerd or
the sovermment of Ucaada either under Deexree 27/73 or Act 9 of
1982, because this housc wes pa3ssed over to the plaintiff by

the decensed inter vivos 3¢ the question of this property Formin
prt of th. Jdeceased's cestale distributed or undistributed lJoes
not arise. The plaintiff being a resistered owncr of the
property i3 legally protcctel by the provisions of section 56
of the Iiegistration of Tillcs Let in the absence of proof of

fraul. Thc snswer to issuc no. 4 i3 in thc negative,

<

o

The th issue to he considered i3 vhether or not the =
repod3e33’ion certifiertc of the disputed property issued to
the late Khinji on 13/5/1994 is balid. The two coun3zel did not
have much to 32y on this particuler issue. lir, Tuyirinsire who
appeared for the plaintiff in this 3uit contended thet sinke
suit premises werc ncver vested in the Custodian Board it 8Should
_fhave never been subjcet of the rcpossession. The velidity
.of the rEpo;S 33ion, according to him, was chellenged when the

o)

plaintiff filed this suit and he maintaincd that the repessession
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coun3el for defence snbuitted that the trensfer of the property
to the plaintiff was null =l void and that the certificate of
reposscasion to the defuniant issued on 13/5/94 was velid as
it was never chollenged by the prescnt plaintiff under the
provisions of scction 14 of Aet 9/82 and rulc 15 of 3tatutory
Instrunent no. 6 of 1903, He also rcliel on the provisions of
section 1(1)(a) and (2)(a) of thc saic Act 9/82., He Pfurther
supported his arguncnt wiih the ca3zes of: Gokaldas Iarxinidas
Imne v, Sosemery Munyinzs (Supreme court sppesl no, 12/92) and
Reoistered Trystees of Kaupala Institute v, Deperted Asian

Propexrty Board (3upreme court eppcal no. 21/93 unrcported), .

This issue raises the question of whether or not the
provisions of the Erpropriated Propertics Aet 1982 apply to the
present casc, It ia the casc . for the plaintiff that the Act
135 not epplicable to the present casc an? the defence is quite
alanant that the Act actually is applicable to the present case,
It is.nmy considered wicw that this Act does not apply to the
pre3ent case for onc rc¢co3on and that res i3 that the 4ct was
Intended o cover cascs cf the p:opcrty which was left behind by
the Asians who werc cxpeled from this country and such property
had been teken over by the sovernment, tut it (the Act) was

never intended to teke aweyr property from Usandans when such .

property was never the subjoet of Act 27/1973. As it was nointed

out in the case of: Remistired Trustees 3 Kgapela Institute v,

Departed Asians Propr¢37‘q%gg§¥5§QQQQQQ£“(Suyra), the intention
the Act wa3s to cnable the government return the property of

the Asi=ans to the lawful owners (sSee julemont of Platt Js3s0s
at paze 11). The prescnt property was never vested in the
government. a3 it was nover covereld by the provisions of Act
27/73 50 it could not

|
(&)

caong the property to be returned to any

& |

owner, The Custodien Bo-rd itsclf in 19¢0, long heforc “the
7 {4

Expropriavel Froperties iet was thousht of, discovered its folly
of having wrongfully ¥elken over the plaintiff's Property and

the bored returned it tc her. 3By the time the 1982 Act bcceanme
operative the property unow in izsuc had been legally hended over
to its lawful owmer fron whoa i

unlavfully. It will be ohsexved thet by the time Khimji lcft
this country he had no le-:l or equiteblce intorest in plot 6

it hed been prchou%ly taken

Owen roal as he hal troaslferre

o

his intercst to his wife ana

b He

children therefore to xeturm the property to him under the

Sxpropriated Froperties Let was illessl beeause that smounted

e
 to odwvine him what he hdmamacd P had atwrrmn amosr e e anT md an dod o
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Logically ond legally there was no property to be returned to
Khinji or his c¢state, so the so-called certificatc of repossession
‘was issued for property which did not cxist a3 far as Khimji's

id

estate was concerncd. B

The arsunent thet this was an ab:n&onud *rovcrty cznnot

be sustained for reasons alrcady given elscwhere in this
Judgment, The present cose mmst be distix 'gulahuu from the 2
cases cited to the court by the learned counsel for the defcndant
in support of his arrwsent that the present ce=s¢ fcll under

. the provisions of Act /82, In the first place the 2 cases
differ from the present cesc because of their preculier
historicel backgrounds I s=r preoculiar bchu:L this i3 one of
the rate cascs where a Ceoparted Asien hzd to leave part of his
family behind and had %o provide for their maintensnce which

~

wes not tnu case in thi® other 2 ecz3es, Another distinetion is

that whecreas the propert; 1& the 2 casecs wa3 tegken over by the
e govemmcnt in the nreacnt case the pro

vested in
sovernment and the Q¢Oju¢tj wes only tempdrs ily and wrongfully
taken from the plaintif? but the same covermment discovercd its
wrongful act end returnod the proderty to the plaintiff which
was not thc cese in the other 2 cascs reliced upon by Mr. Beyanga the
learned counscl for defence. It will slso be noticed that
. the two casca quoted by “he defenee counsel fell undér the
provisions of Decrec 27/73 :nd Act 9/82 which is not the case
in the pre¢3ent case.

The lcarned counscl fex the defence argued quite ably
that the pleintiff did not chiellenee the i97us of the certificate
of ;upoe““““lon to the defendent as required by provisions of
section 14 of the Expropricted Pr ropcrtics Aet 1982 mmd Rule 15 of
Statutory Instrument ne, 6 of 1983, In answer to this argument
Mr. Tuyirngirc the lesimed counsel for the rlaintiff pointed
out. that the plaintiff hal in fact attacked or ciellenged the
certific-te by filing this suit.

My undierstending of $he provisions of section 14 of Act
9/82 and Rerulaztion 15 of the Lxpropriated Properties (Repras-
es3ion =nd Disposael) Re;mlations 1983 is that these provisions
do not prohibit eny esgrricved part from filing a suit azainst
a decision uade against hin, at any rate those propisions do
permit the ordinary rules of eivil proecdurc to apply to the
Act end 1 "Ul

i
agree with llr. Beywnga vhen he says that the issue of certificdte

o |
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ons madc thcreunder, With uo ru“jbc+ I do not
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challenged the grant of the certificate by filing the present
case glbcit not in the Zisnmer provided for in section 14 of Act
9 of 1982 or Resulations mzle under it, TFiling of the suit was
Just one of the seversl woys the pleintiff chose to present
her grievamce bto the court, I see nothing seriously wronz with
that choice

In the final analysis I find that the certificate of
repos3ession which was igsucd to the defcndant in respect of
the suit property was vwironfully done and it i3 null and void
since the suit property was never affccted by cither Decrec .
27/173 or Act 9/82., It smust be roucabered that
23/12/1980 the plaintifs? hed the suit property registered in

3 far back as

)

her nenes snd accordiiis; 4o the evidence of D71 he =nd the
fficials who issucd tie ccrtificate of repossestion were aware

of this rezisteation of wlic suit property in the nzmes of the

Plaintiff before the 10;033ussion ccriificate wes issued to him,

As pointed out csrlier in this judgnent, by probisions of section
56 of the Registration of Titles Act the plaintiff is the lawful
ovmer of the =uit property in absence of proof of framd, no
frand on the part of the Hlaointiff hes certzinly been proved by
defence in +the »resent casc,

The pos3ition beings wihnt it is, I hcldéd that issuz no. 5 mus*’a.
be answered in the nesetive 3ince the .certificate-of reposscssion
was illegally issued to the defendent, It (cortdfi cuuu) is null
and void, it must sccordiin~ly be cenccllcd by the authority
¢ Por its cenccocllation,

o L PE - - -1a - - T ala oo meem e —_— - 1 <= - !
T feel this is +the zisht nonent o dezl with the 6th
3

froaed in this eacsce. This issuc concerns what remcdies

&3
plaintiff requwested tlhis court to uake the follow1ng ;QClaICulCnS:
that the suit nroperty Gocd not form part of the estete of the
late Khinji; thet the ccxtificate of wdpossesiion issued to
Ashokuirer in respact of the suit preniscs is null and veoid, 3She
further prayed for o nermspent injunction to i
re3ztraining the defendznt or his ggents froa evicting her
(plaintiff) and her children from the 3uwit proyerty or inter-
ferring with their quict poseession of the suit premises. The

aintiff also praycd Tor the co3ts of this sSult asnd the counter—
claLn. In his laconic 3ubnission on this issuc Mr. Tuyirmgire

o

opined thei the rcaedies praved for by tiic pleintiff should be
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On the other hend Mr. Beyenga objccted to the remedies
being granted to the plaintiff beczuse thc 3uit premises do net
belongs to her or her childien smd that sinee the pleaintiff aia
not challenge the issnue of reposs3cssion certificate she cannot

g
be heard demanding for its cmcecellation; it was his view tha

if an injunction is grontcd it would interfere with the
adninistretion of the estabe of Mr. Trilors; as for costs he
naintained that the plein™iff was not cntitled bo any costs as {
she ought not have filed this suit.

Considering the finding of this court on the other

c'i't

issues it would be unrcasonable and indeeld contrzdictory to

hold that {thc plaintiff i3 not entitlcd to remedics prayed for,
The jissucs raised hy the lesmed counscl for the defendant under
this is’uc kheve been fully covered in ny discussion of the
previous 5 iqsues, I mned not thercfore make sny finding on

them (issuc3) here. In view of whot has bewn 3aid esrlior in this
judgmiaent I fecl that - shis issue no. 6 nust be mswersd i.. the
affirmative i.,e the plointiff is entitled to all the remcdies

she has preycd for in +this case,

Finzally I must procecd to dcal with issue no. 7 which is
whether or néat the defocniont is entitled to the rcsedies he is
drayinﬁ fer in the counterelaim, In his counterclalnm the
defendsnt hes been reguedting this court Zor a decleration that
the transfer of title in respect of the suit property to the
pleintiff 233 nwll A yoiiyshe 21V Trayed.Lor ~victiod of
the plaintiff from the sult property =nd for mesne profits at
market value frowm 13/5/94 till paynent in full in respeet of
the zuit property. Hc £lvo clained for costs of the suit and

he counterclainm,

In vicw of my esxlicy holdings when dealing with the
othcr 6 issucs I am unaotle to 3gy that the Jdefendeant is entitled

his couwnteiecleinn, The

'E;.

to =ny of thc remedies containe
defendant has becn unable %o satisfy this court that he has any
lezal or eguitatle ri~ht oxr interest in the suit property so as
to entitle him to sny ol the rcemedies mentioned gbove, Issue
no. 7 is asccordinsly snswered in the ancgeiive.

In ell these circunstances, I find thet the pleintiff
adduced sufficient evidcaecc to warrani judeament being entered
in her favour and to wrrzoent the countverclaim being dismissed.

.

Judzment is accordin-ly canvered in favour of the plaintiff with
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ia dismissed with costs ©To the

hereby declered =nd oz 2 &%
135 That thc premiscs on plot
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3 Thet the repossession cer
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s null and 9
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plaintiff, It is accordingly
follows:-

6 Owcn road Jinja Municipality
estatc of the latc Khimji

son has no power ovcr that

€ Owen LRoad Jinja IMmicipelity

and her childraen,

inegd by Ashokunesr .
et of thc suit prcamises

accoriinsly be cancelled,

Titles in respect

plaintiff on

ad/or a. <nte or 3ervants are
AN

the plaintiff or any

’ 2 da
the suit

sroperty; the defendant
further permenently

ferings with nlsintiff's and her

premises in anyway. .

-

.*cn::,amen"t Jajeonction hgs Lotk Pranted restraining

servznts from \,.l,alln«r

3, Jinja Municipality).

™

it is hereby clsrifl:f smaw. cne
nar _xhlx.lJl Jethwa on

whose behslf of Aruninibhai Popst was 3ucie This Jud":ent
thercforc is binding cn A-hclumer Khinji Jethwa end Aruindbhai

Popat or =ayvoly appoinited to

their behal? for whai

tever

prenizes. Sc it is oxdured,

surpode in reepect of the

act or purporting to act on

suit
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co M. KATO
JUDGT
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