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CONSTITUTIONAL PETITION NO. 5 OF 1998

BETWEEN
VINCENT L'OKUCHA EMORU ::::::::::::::::::::::: APPLICANT
AND
THE ATTORNEY GENERAL ::::::::::::::::::::::::::: RESPONDENT


JUDGMENT OF G.M. OKELLO, J.A.
This petition was brought under article 137, presumably, under clauses 1 and 3 (a) of the Constitution seeking declaratory orders that certain provisions of the Advocates Act No. 22 of 1970 and certain provisions of the Advocates (Disciplinary Committee) (Procedure) Regulations 1974 (S 1 No. 79 of 1974) made under the Act are inconsistent with certain articles of the Constitution.

The facts, from which the petition arose, as are discernible from the supporting affidavit may be briefly stated as follows:- The petitioner is a practicing advocate of the Courts of Judicature of Uganda.   A complaint was made by National Housing and Construction Corporation to the Disciplinary Committee of the Law Council of Uganda, a body which disciplines Advocates in Uganda, in relation to the petitioner's handling of the case between the complainant and Lira Municipal Council which was the petitioner's client in the Chief Magistrate's Court of Mengo. On the 9th of September 1997, the Secretary to the Law Council wrote notifying the petitioner of the complaint and seeking his answers. The petitioner responded to the letter on 29th September 1997 and on the 15th October 1997 contesting the complaint.

By a letter dated 2nd December 1997 the Secretary to the Law Council notified the petitioner that the Disciplinary Committee had found a prima facie case against him and informed him of the hearing date of the complaint to be 27th February, 1998. A copy of the charge sheet showing the offences against him was served on the petitioner. On the appointed date, the hearing of the complaint did not commence. It was adjourned to another date.


The charge sheet served on the petitioner contained four counts as follows:


(i)	Misleading Court contrary to Section 73 (1) (b) of the Advocates Act. 22 of 1970.

(ii)	Acting fraudulently or improperly contrary to Section 73 (1) (k) of the Advocates Act. 22 of 1970.
(iii)	Including in affidavit matters which are known by the advocate to be false.
(iv)	Misleading Court by remaining silent about a matter within advocate's knowledge contrary to Regulation 16 (1) of the Advocates (Professional Conduct) Regulations 1977.


While the complaint was still pending before the Disciplinary Committee, the petitioner filed this petition on 1/4/98. The complaint is still pending awaiting the completion of the hearing of this petition. In the petition, the petitioner prayed for the following declaratory reliefs:-

(a)    	(i)     That Sections 18, 19, and 73 (2) of the Advocates Act are inconsistent with articles 28 (3) (a), 42, 43, 44 and 128 (2) of the Constitution;
(ii) That Sections 18 and 19 of the Advocates Act and Regulations 3, 4, 5, 6, and 7 of the Advocates (Disciplinary Committee) (Procedure) Regulations 1974 (S1 No.79 of 1974) are inconsistent with articles 28, 43 and 44 of the Constitution.
(iii) That Section 25 (3) of the Advocates Act is inconsistent with articles 40 (2), 42, 43, 50(1), 50(3), and 21(1) of the Constitution.
(iv) That Section 73 (1) (k) is void for being vague and ambiguous and does not meet the regulations of article 28 (2) of the Constitution. 
(v) That Section 73 (2) and 19 (4) of the Advocates Act contravene articles 28 (12) of the Constitution in failing to provide exact penalties for defined offences.

(b) Grant an order of redress or refer the matter  to the High Court to investigate and determine an appropriate redress.
The petition alleges in ground 1 that the charges brought against the petitioner in Counts 1 to 4 also constitute criminal offences under the Penal Code and that Sections 18, 19, and 73 (2) of the Advocates Act No.22 of 1970 and Regulations 3, 4, 5, 6, and 7 of the Advocates (Disciplinary Committee) (Procedure) Regulations 1974 (S1 No. 79 of 1974) which empower the Disciplinary Committee to act on the complaints amounting to criminal charges against an advocate before the criminal proceedings are first determined by a Court of competent jurisdiction are inconsistent with articles 28 (1), 28 (3), 42, 43, 44, and 128 (2) of the Constitution.

It was argued that by being tried for such criminal offences before the Disciplinary Committee, the petitioner would be deprived of the
protections guaranteed by those articles of the Constitution to anybody charged with a criminal offence and tried before a court of law of competent jurisdiction. In other words, that the petitioner would be denied a fair hearing guaranteed by article 28 of the Constitution.

The Attorney-General filed an answer to the petition. The answer was supported by an affidavit, which was sworn by Angella Kiryabwire, a State Attorney, on 8/4/98. In the answer, the Attorney-General denied that any of the mentioned provisions of the Advocates Act and the Regulations made under it is inconsistent with any of the mentioned articles of the Constitution or at all. He contended that the offences with which the petitioner has been charged are not criminal offences but civil offences created by the Advocates Act and that therefore the said provisions of the Constitution do not apply to them.

From the above, the imposing question is whether the offences with which the petitioner was charged are criminal or merely civil offences. The offences were set out earlier in this judgment. I deemed it appropriate to determine this issue first before I consider the unconstitutionality or otherwise of the impugned provisions of the Advocates Act No.22 of 1970 and of the Regulations made under it.

Mr. Madrama, Senior State Attorney who appeared for the Attorney-General defined "crime" to mean an offence against the state/public and the prosecution of which is brought in the name of and at the instance of the state. For authority, he cited Stroud Judicial Dictionary 5th Edit Vol 1 A-C v. 592; Jowitt Dictionary of English Law 2nd Edn. By John Burke
A general definition of "crime" as given by Stroud Judicial Dictionary (supra) is :-
"an act committed or omitted in violation of public law either forbidding or commanding it."


In Conybeare Vs The London School Board (supra) Day J, defined "crime" as:
"an offence against the crown for which an indictment will lie."

Jowitt Dictionary of the Enslish Law (supra) defines "crime" in this way:-
"the violation of a right when considered in reference to the evil tendency of such violation as regards the community at large; an act or default which tends to the prejudice of the community and is forbidden by law on pain of punishment."


The general principles that can be deduced from the above definitions are that "crime" is a violation of a public law to the detriment of the public and is punishable at the instance of the state.

Mr. Omoding, learned Counsel for the petitioner, argued that the offences with which the petitioner has been charged are crimes because the general penalties provided for them under Section 78 of the Advocates act include fines and or imprisonment.


I am unable to agree with this argument. As learned Counsel himself conceded, the types of penalty which the Disciplinary Committee is empowered under Section 19 (4) of the act to impose on an advocate found guilty of a professional misconduct do not include imprisonment. In my view, the offences with which the petitioner has been charged do not fall within the above definition of 'crime'. They are not a violation of public law and the prosecution thereof are not at the instance of the state. I therefore, agree with Mr. Madrama that these offences are civil offences created by the Advocates Act to deal with professional disciplinary cases.


It was argued for the petitioner that the offences with which the petitioner was charged under the Advocates Act also constitute criminal offences under Sections 89 A, 93, and 97 of the Penal Code Act. Further, that Sections 18, 19, and 73 (2) of the Advocates Act and Regulations 3, 4, 5, 6 and 7 of the Advocates Disciplinary Committee (Procedure) Regulations 1974 (S 1 No. 79/74) which empower the Disciplinary Committee to hear and determine the complaints before the criminal liability of the advocate was determined by a court of competent jurisdiction are in consistent with articles 28 (3) (a), 42, 43, 44, and 128 (2) of the Constitution. It was the contention of the petitioner that trial of the advocate for such criminal offences by the committee denies the advocate the protections guaranteed by those articles to ensure fair hearing to any body tried by an ordinary court of law.
In my view the above argument is untenable for two reasons. Firstly, Section 73 (2) refers to disciplinary offences set out in Section 73 (1). These are not offences against the public at large. They are special offences created by the Advocates Act to discipline Advocates. They are not criminal offences.


Secondly, even if the complaint which constitute those offences under the Advocates Act also constitute criminal offences under the Penal Code Act, Section 73 (2) empowers the Disciplinary Committee to deal with the disciplinary offences set out in Section 73 (1) in accordance with the procedure set out in Section 19 of the Act as an alternative or additional means. That means that the Disciplinary Committee has concurrent jurisdiction over those offences with other courts of competent jurisdiction. It follows that the Director of Public Prosecutions (DPP) who is responsible for criminal prosecutions in Uganda can prosecute the offending advocate for the criminal offences before or after the Disciplinary Committee has dealt with the advocate. The jurisdiction of court to deal with misconduct or offences committed by advocate is saved by Section 16 of the Advocates Act which reads:-


"Nothing in this section shall supersede, lessen or interfere with the jurisdiction of any court, inherent or otherwise, to deal with misconduct offences by an advocate or any person entitled to act as such, committed during or in the course of or relating to proceeding before the court."

Section 78 (2) wrapped up the question of jurisdiction of the Disciplinary Committee over offences under the Advocates Act succinctly in this way:-

"Any person who commits an offence under this Act shall be liable whether or not he has been charged with, convicted or acquitted of such offences, to proceedings under Part IV of this Act."


That gives the Disciplinary Committee concurrent jurisdiction over offences under the Advocates Act with ordinary court of competent jurisdiction.


In re-A Solicitor (1960) 3 WLR 138, a solicitor had been convicted of two charges of Indecent Assault and the Disciplinary Committee having found him guilty of conduct unbefitting a solicitor, ordered his name to be struck off the roll. On appeal, the sentence was reduced to a suspension from practice for two years.
Subsequently the same Solicitor was again convicted, this time, of using insulting behaviour likely to cause a breach of the peace. The Disciplinary Committee again found him guilty of conduct unbefitting a solicitor.
On appeal, the findings of the Disciplinary Committee were upheld but the appellate court held that - mere conviction for any criminal offence was not today prima facie evidence of conduct unbefitting a solicitor.


Our legal position is ahead of that case since under our law an advocate does not have to be tried for a criminal offence before the Disciplinary Committee can deal with him for any Disciplinary offence or any offence under the Advocates Act.


Counsel for the petitioner referred us to the Nigerian case of Denloye Vs Medical and Dental Practitioners Disciplinary Committee [1968] 1 ALL Nigerian Law Reports 306 at 312 as authority for the proposition that where a complaint against a professional amounts to a criminal offence under penal law, the criminal proceedings must first be determined by a court of competent jurisdiction. That case is not relevant to our case because in that case the Nigerian Supreme Court was interpreting Section 13 of their Medical and Dental Practitioners Act 1963 which had the intention that criminal offences must first be determined by a court of competent jurisdiction before the Disciplinary Committee can deal with the disciplinary offence against the offending professional. Our Advocates Act 22 of 1970 does not have a similar provision.


The Disciplinary Committee therefore has concurrent jurisdiction with ordinary courts over any offence under the Advocates Act whether it amounts to criminal offence or not.

I now revert to the main issue in ground 1 which is whether Sections 18, 19, and 73 (2) of the Advocates Act and Regulations 3, 4, 5, 6, and 7 of the Advocates (Disciplinary Committee) (Procedure) Regulations 1974 (S 1 No. 79 of 1974) which empower the Disciplinary Committee to hear and determine the complaint before the criminal liability of the advocate was determined by an ordinary court of competent jurisdiction were inconsistent with Articles 28 (3) (a), 42, 43, 44, and 128 (2) of the Constitution for denying the advocate the right to a fair hearing.


Before I start considering the impugned provisions of the Advocates Act and of the Regulations made thereunder, it is instructive to point out that it is now settled that the rule of statutory interpretation also applies to Constitutional construction. See Republic Vs E.L. Mann [1969] EA 359. As was held by the Supreme Court of Canada in the Queen Vs Bis M. Drug Mort Ltd (other Intervening) 1986 LRC Const 332 and was adopted by this Court in Salvatori Abuki and Anor Vs The Attorney General, Constitutional Case No. 2 of 1997, a Statutory provision can be declared unconstitutional where its purpose and or effect violates a right guaranteed by an article of the Constitution.


For ease of reference, I reproduce here below the relevant provisions of the Advocates Act:-
"18(3) for the purpose of enabling the Disciplinary Committee to carry out duties imposed upon it by the provisions of this Act, the committee shall have power to interview and correspond

with such persons including the advocate to whom the complaint relates as it thinks fit. 19 (2), Upon receipt of a complaint, the Secretary to the Disciplinary Committee shall as soon as is practicable refer the same to the Committee and unless the Committee dismisses the complaint under the provisions of the proviso to subsection 3 of this Section, it shall fix a date for the hearing of the complaint.


(3) The Disciplinary Committee shall give the advocate against whom the complaint is made an opportunity to appear before it, and shall furnish him with a copy of the complaint and of any affidavit made in support thereof, and shall give him an opportunity of inspecting any other relevant document not less than seven days before the date fixed for the hearing;

Provided that where in the opinion of the Committee the complaint does not disclose any prima facie case of professional misconduct, the Committee may at any stage of the proceedings dismiss such complaint without requiring the advocate to whom the complaint relates to answer any allegations made against him and without hearing the complaint."

It was argued for the petitioner that Sections 18, 19,and 73 (2) of the Advocates Act and Regulations 3, 4, 5, 6, and 7 of the Advocates (Disciplinary Committee) (Procedure) Regulations 1974 (S 1 No. 79 of 1974) which empower the Disciplinary Committee to hear and determine the complaint before the criminal liability of the Advocate was determined by an ordinary court of competent jurisdiction are inconsistent with articles 28 (3) (a), 42, 43, 44, and 128 (2) of the Constitution. The petitioner's reason for the argument was that to be tried by the Disciplinary Committee, the advocate would be deprived of the protections like presumption of innocence, speedy and public hearing guaranteed by those articles to ensure a fair hearing to those tried by an ordinary court.


That argument is untenable because the impugned provisions of the Advocates Act (S.18 (3) and 19 (3) ) and of Regulations 3, 4, 5, 6, and 7 of the regulations made under the Act all show features of a fair hearing. The features of a fair hearing guaranteed by the articles generally are, inter alia, the provision of the accusation, adequate time and facilities to prepare one's defence, right to appear before the court or tribunal, speedy and public hearing and a right to legal representation. These can be found in article 28 of the Constitution.

Section 18 (3) empowers the Committee to correspond with such persons including the advocate to whom the complaint relates as it thinks fit. This is necessary to enable the committee to inform itself to understand the complaint to be able to deal with it. Section 19 (3) enjoins the committee to give the suspect advocate, a copy of the complaint, and all other related documents, opportunity to inspect any other relevant document, and opportunity to appear before it to defend himself. This is necessary to inform the advocate of the complaint against him and to give him opportunity to prepare his defence.

Section 18 (2) entitles the advocate to a legal representation. The above are features of a fair hearing.

The petitioner complained that a ban on the application of the Evidence Act to the trial before the Committee imposed by Section 18 (7) of the Advocates Act was a denial of a fair hearing. With respect, I am unable to agree with that view. Application of Evidence Act to a trial is not necessarily a guarantee of a fair trial. In my view, this ban is necessary to simplify the proceedings in order to reduce technicalities which themselves may be sources of unfair trial.


On the whole, I find that none of the impugned provisions of the Advocates Act and of the Regulations made under it contravene a right to a fair hearing guaranteed by articles 28 and 44 of the Constitution. Articles 42, 43 and 128 (2) were wrongly cited as they are not relevant to the petition.


In the result, ground 1 would fail.
Turning to ground 2, the petitioner complained that Sections 18 and 19 of the Advocates Act permit the Disciplinary Committee in respect of complaint against an Advocate to investigate the complaint, decides whether there is a prima facie case, takes decision to prosecute and to have the same committee to hear and determine the complaint. He contended that the committee having performed the above tasks has lost impartiality in the matter. He argued that for the same Committee to hear and determine the complaint would be contrary to Article 28 (1), 42, and 44 of the Constitution as it would deny the advocate a fair hearing guaranteed by those articles.


For the Attorney General, it was denied that the Committee investigates and takes decision to prosecute such complaint.

Sections 18 (3) and 19 (2) and (3) above are clear. They do not give to the Disciplinary Committee such powers as to make it lose impartiality in the complaint brought before it. Section 18 (3) as shown above, enables the committee to communicate or correspond with such persons including the advocate to whom the complaint relates as it thinks fit. This is necessary to enable the committee gets the information it requires to understand the complaint to decide on whether it discloses a prima facie case. Section 19 (2) meanwhile enjoins the Secretary to the Committee to place the complaint before the Committee as soon as it is practicable when he/she receives it. When the complaint is placed before it, the Committee considers it, like a trial judge or Magistrate considers the evidence at the close of the prosecution case, in accordance with Section 71 of the Trial on Indictment Decree (TID) or 125 of the
Magistrates Court Act (MCA) to decide whether there is a prima facie case.

It was argued that this consideration of the complaint by the Committee to decide on whether or not the complaint discloses a prima facie case of a professional misconduct makes the Committee partial and should not hear the complaint. I am unable to agree with that argument. The consideration of whether the complaint discloses a prima facie case is made after the advocate will have been asked to submit his answer to the complaint. This is similar to a trial Judge or Magistrate who considers the evidence at the close of the prosecution evidence to determine whether a prima facie case had been made out against the accused. He does not thereby become partial in the case. I see no reason why the Committee, which does the same, should become partial. I find no merits in that argument.


It was further argued for the petitioner that the committee also takes decision to prosecute the complaint thus making it partial and should not hear and determine the complaint. With respect, I do not agree with that argument. The committee fixes the complaint for hearing when it finds under Section 19 (3) of the Act that the complaint discloses a prima facie case of a professional misconduct. As pointed out earlier, this is done after considering the answer of the advocate together with the complaint and other documents if any present. This is not taking decision to prosecute. Prosecution of the complaint before the committee is a matter for the complaint or his/her advocate (S.l8 (2) ).
The petitioner further complained that there is a breach of the Rule of Natural Justice in the proceedings before the Disciplinary Committee. His argument was that the Secretary to the Committee investigates the complaint and prosecutes it before the Committee. In the petitioner's view, this makes the Committee a judge in its own cause thus denying the advocate a fair hearing. A number of authorities were cited in attempt to support that view.


I do not agree with this argument. Firstly, though it was conceded at the hearing that in practice the Secretary to the Disciplinary Committee prosecutes complaints brought before the Committee, it was also conceded that the Secretary does not have to prosecute the complaints because the parties are entitled to legal representation. The legal position is therefore that the complainant either personally or through his/her advocate prosecutes his/her complaint. (S.18 (2) ).


Secondly, complaint in this case was brought by the complainant but not by the Committee. Thirdly, the Secretary to the Committee is not a member of the Disciplinary Committee. The Secretary is a public officer.


Finally, the petitioner further complained against Section 25 (3) of the Advocates Act, which limits the right of appeal from the decision of the Disciplinary Committee to only the High Court. According to the petitioner, this is inconsistent with articles 40 (2), 42, 43, 50 (1), 50 (3) and 21 (1) of the Constitution because it prevents the petitioner from appealing to the highest Court in the land.
The Attorney General responded that Section 25 (3) of the Advocates Act is not inconsistent with any of those mentioned articles of the Constitution. His argument was that appellate jurisdiction is a statutory matter. That there is no inherent appellate jurisdiction.


I agree with Counsel for the Attorney General that appellate jurisdiction is a creature of statute. That is the law.


In Attorney General Vs Shah (19711 EA SO. the High Court of Uganda made an order of mandamus against two officers of the government. On appeal by the Attorney General, the respondent raised an objection arguing that the Court of Appeal had no jurisdiction to hear the appeal. The Court of Appeal in a unanimous decision upheld the objection reasoning that appellate jurisdiction was solely created by statute and that there was no inherent appellate jurisdiction. The appeal was accordingly struck out.


In the instant case, parliament in its wisdom prescribed the appellate jurisdiction from the decision of the Disciplinary Committee to stop at the High Court sitting in a coram of three Judges. This is not contrary to any provision of the Constitution. Even Article 50 (3) of the Constitution does not provide that any person aggrieved by any decision of the Court may appeal to the highest court in the land. It provides that "may appeal to appropriate court." In the instant case, High Court sitting in a coram of three judges is the appropriate court.
Section 25 (3) of the Advocates Act 1970 is therefore, in my view, not inconsistent with articles 40 (2), 42, 43, 50(1), 50 (3) and 21 (1) of the Constitution. This ground would also fail.


For the reasons given herein above I would dismiss prayers (i), (ii), and (iii) above.


At the hearing, the petitioner did not pursue prayers No. (iv) and (v). I would  dismiss them too. Following the dismissal of prayers (i), to (v) above, I would consequently dismiss prayer (b).


In the result, I would dismiss the petition with costs in favour of the respondent. As all the other four Justices also concur in their conclusions, the petition is dismissed on that term.


JUDGMENT OF HON.JUSTICE J.P.  BERKO:

Mr. Vincent L'Okucha Emoru, the Petitioner, is an advocate of some standing. He represented Lira Municipal Council in Lira Miscellaneous Application No. 4 of 1997 between Lira Municipal Council and National Housing and Construction Corporation (the , Complainant) . The Suit was a summary warrant taken by the Lira Municipal Council to recover rates from the complainant. The Chief Magistrate found that the complainant was liable and entered judgment against it in the sum of Shs. 1, 414,026/= with interest and costs which were taxed and allowed in the sum of Shs. 4,385,555/=.

The complainant's motor vehicle was attached and advertised for sale by Court Brokers. In the meantime the complainant, who were dissatisfied with the quantum of costs as assessed, instructed Ms. Ssawa, Mutaawe and Company Advocates to appeal against it. The appeal was filed on the 13th May, 1997 in the High Court and was registered as Misc. Appeal No.  51 of 1997.
On the 21st day of May 1997, the complainant deposited in the High Court, Kampala, Shs. 4,500,000/= as Security for the appeal and paid the decretal amount separately. The Registrar of the High Court informed the Chief Magistrate by a letter dated 22/5/97 of the appeal against the cost awarded and the fact that the amount awarded had been deposited in the High Court. The letter further directed a stay of execution in respect of the cost awarded. It further directed the Court Bailiffs to release the vehicle that was attached and to file their bill of costs for taxation. The Court Bailiffs were paid Shs. 900,000/= and they released the vehicle. The same letter requested the Chief Magistrate to forward the original file to the High Court.

There was some delay in forwarding the original file from Lira. In the meantime, the Petitioner applied for the transfer of the order to Mengo Court for execution.

On the 14th day of August 1997, the Petitioner initiated Garnishee Proceedings in the Chief Magistrate's Court Mengo under Misc. Application No. 162 of 1997 to attach the complainants' Account at the Uganda Commercial Bank Ltd at Crested Towers Branch alleging that the complainant had failed to pay the costs awarded.

The complainants, through their advocates, complained to the Disciplinary Committee of the Law Council that the Petitioner committed professional misconduct when he deliberately misled the court in Mengo that the complainant owed his client money and that he had to resort to Garnishee proceedings to recover that amount.

The Petitioner was informed of the complaint by the Secretary to the Law Council by a letter dated 9/9/97. The letter of complaint and annextures   were   sent   to   Petitioner   and   he   was asked to comment on the several allegations of professional misconduct contained in the complaint within 14 days. The Petitioner's first re-action to the complaint is contained in his letter of 19/9/97 to the Secretary of the Law Council. In that letter he complained about the involvement of Mr. Godfrey B. Mutaawe in the matter which, according to Petitioner, was contrary to regulation 8 of the Advocates (Professional Conduct) Regulations, as Mr. Mutaawe was a potential witness. On the 15/10/97 the Petitioner sent to the Secretary of the Law Council a detailed answer to allegations contained in the complaint.
 
and     The      Fundamental      Rights      and      Freedoms (Enforcement Procedure)  Rules,   1992:  Legal Notice No.  4 of 1996,  alleging:-

1.     (a)   that   the  Advocates   Act,   Act   22   of 1970  is inconsistent with the Constitution for:

(i)	In Section 18, 19, and 73(2) it empowers	the Disciplinary Committee to act on Criminal charges against an advocate without prior determination of Criminal responsibility in proper Criminal proceedings and without the attendant due process guarantees in articles 28(1), 28(3) 42, 43, 44 and 128(2) of the Constitution,
(ii)	It permits, in S. 18 and S. 19, the Disciplinary Committee, in respect of complaints against the Advocates to investigate the complaint, decide whether there is a prima facie case, take a decision to prosecute and have the same committee hear and determine the complaint contrary to articles 28(1), 43 and article 44 of the Constitution,
(iii)	It creates in S. 73(2) the undefined offence of improper conduct and fails in S. 19(4) and S. 73(2) to provide exact penalties for defined offences contrary to article 28(12) of the
Constitution,
(iv)	In S. 25(3) of the Advocates Act, the right of appeal from the decision of the Committee is only limited to the High Court contrary to articles 40(2), 42, 43, 50 (1), 50(3) and 21(1) of the Constitution,

(b)	That regulations 3, 4, 5, 6 and 7 of the Advocates	(Disciplinary        Committee) (Procedure) Regulations 1974 S. 1 79 which carry into effect what is complained of in a(ii) above are incompatible with articles 28 (1), 28(3) (a), 42, 43 and 44 of the Constitution,

(c)	That the Disciplinary Committee acting on authority of the Advocates Act and aforesaid regulations investigated a complaint against the petitioner which includes criminal charges, found a prima facie case against him, decided to have him prosecuted and has now summoned the petitioner to be tried before it on the same charges.

Your petitioner states that:-
(a)	To have him prosecuted for criminal charges before the Disciplinary Committee before the courts of law have determined his criminal responsibility and without the attendant due process guarantees for every person charged with a criminal offence will violate the petitioner's right to a fair hearing in a court of law enshrined in articles 28, 43 and 44 of the Constitution. It also constitutes unwarranted interference with courts of law contrary to article 128 (2) .
(b)	To have him tried by the same Committee which has investigated, found a prima facie case and taken a decision to prosecute him on the same charges will contravene the petitioner's constitutional right to a fair hearing before an independent and impartial tribunal or body envisaged in articles 28(1),   42 and 44 of the Constitution.
(c) 	To prosecute him of the offence of "fraud or improper conduct" which is vague, unspecific and undefined, and for offences whose penalty is not defined will be in contravention of the Constitution; article 28(12).
 (d) 	To have him tried under a law that denies him the right to appeal against a decision of a Court of first instance in defence of his right to practice and against criminal charges or findings is inconsistent with articles 42, 50(1) and 50(3)  of the Constitution.

Therefore your petitioner prays that the court may:-

(a)   grant a declaration-
(i) 	that sections 18, 19, 36 and 73(2) of the Advocates Act are inconsistent	with articles 28(3)(a), 42, 43, 44 and 128(2) of the Constitution,
(ii)     	that    S.    18    and    S.    19    of    the Advocates   Act   and   Regulations   3, 4,    5,    6   and   7   of   the   Advocates (Disciplinary	Committee) (Procedure) Regulations 1974 are inconsistent with articles 28, 43 and 44 of the Constitution,
(iii) 	that S. 25(3) of the Advocates Act is inconsistent with articles 40(2), 42, 43, (5)(1), 50(3) and 22(1)  of the Constitution,

(iv)	that S. 73(1) (k) is void for being vague and ambiguous and does not meet the requirements of articles 28(12)  of the Constitution,
(v)	that S. 73(2) and 19(4) of the Advocates Act contravene article 28(12) of the Constitution in failing to provide exact penalties for defined offences,  and


(b) grant an order of redress or refer the matter to High Court to investigate and determine an appropriate redress.

The petition was supported by an affidavit deponed to by the petitioner, the relevant parts of which are:
2.	On 18/9/1997 I received from the Secretary Law Council a letter of 9/9/1997 a complaint by National Housing & Construction Corporation against myself, filed by M/s. Ssawa Mutaawe & Co. Advocates. Photocopy of the forwarding letter and the annexed complaint are annexed hereto as "A". 
3.	On 3/12/1997 I received a notification from the Secretary Law Council to the effect that the Disciplinary Committee had found a prima facie case against me and fixing a hearing date 27/2/1998 for my prosecution before the same Disciplinary Committee Photocopy of the said notice is annexed hereto as "C".
4.	I believe that the Disciplinary Committee having investigated the case against me, having found a prima facie case on all counts and taken a decision to have me prosecuted has lost impartiality and it is not fair that I should be prosecuted before the same Committee. My prosecution before it would offend the rules of natural justice.
5.	I am being charged in count 1 of misleading court contrary to S. 73(1) (b) of the Advocates Act and Count II with acting fraudulently or improperly contrary to S. 73(i)(k). The two counts constitute criminal offences for which I have not been prosecuted before a court of law and which have not been proved beyond reasonable doubt against me and a conviction found.
6.	The Disciplinary Committee is not a court of law from which a reference to a Constitutional court can be made when Constitutional questions arise in its proceedings.
7.	The effect of having me prosecuted before the Disciplinary Committee of criminal offences will be to deny me the rights of every person charged with a criminal offence e.g. the presumption of innocence until proved guilty. In my case the Disciplinary Committee has already found a prima facie case against me on criminal charges.
8.	For the Disciplinary Committee to initiate criminal proceedings or make findings entailing the commission of a crime it will be trampling on my rights which are inherent in criminal proceedings and it will prejudice my right to a fair trial before a court of law and amounts to unnecessary interference with courts of law.
9.	The charge of "fraud or improper conduct" brought against me contains two separate and distinct breaches. The former being criminal in nature and the latter being imprecise for the entire penal code and professional conduct regulations are about improper conduct. Improper   conduct   has   not   been defined and there is no fair notice on what kind of improper conduct is criminal.

10.	Based on my legal experience and research, I believe that once the professional conduct of a practitioner amounts to a crime it is a matter for the courts to deal with it and once the court has found the practitioner guilty of an offence, then the Disciplinary Committee may proceed to deal with him under the Act. For it is only then that the Committee will leave the rights of a person charged undisturbed, having already been exhausted.
11.	The Advocates Act under which I am being proceeded against denies me the right to appeal beyond the High Court in matters of criminal magnitude and which relate to the right to practice and my livelihood. In that way it denies me the right of access to courts of law. The Advocates Act also excludes the operation of the Evidence Act which has essential safeguards for due process and are guaranteed under the Constitution.

In answer to the petition the Attorney General contended that:

(i)	the Advocates Act of 1970 is neither inconsistent with nor contravenes any provision of the Constitution,

(ii)	Sections 18, 19 and 73(2) of the Advocates Act, merely make provision for the lodging of a complaint against an advocate, the service of the complaint upon the Advocate and the determination of  is liability according to law in a judicial proceedings. The sections are therefore not inconsistent with Articles 28(c) 28(3) 42, 43, 44, and 128(2)  of the Constitution,
(iii)	The Discipline Committee does not investigate an Advocate as such, but receives complaint and gives an Advocate opportunity to study the complaint and reply. The Disciplinary Committee then determines whether proceedings should commence from the pleadings. Sections 18 and 19 of the Advocates Act are neither inconsistent with nor do  they contravene    Articles 28(1)   43,  and 44 of the Constitution,
(iv)	Section 73(1) clearly defines the offences referred to in Sections 73(2) of the Advocates Acts and S. 19(4) of the Advocates Act prescribes, within the discretion of the Disciplinary Committee, the types of penalties. The   provisions   are   therefore   not   in  conflict   with   or   in   contravention   of Article 28(2)  of the Constitution.
(v)	Section of 25(3) of the Advocates Act creates appellate jurisdiction and appellate jurisdiction is a creature of Statute and may be limited by Statute. This Section does not infringe the petitioner's equality before the  law,   it does not  limit him from       practising his profession according to ethical and professional standard, it does not preclude him from appealing to the High Court against the decision of the Disciplinary Committee. The decision of the High Court is made final and conclusive. The Section is therefore consistent with and does not in any way contravene   Articles   No    (2), 42, 43, 50(c), 50(3) and    21 of    the Constitution.
(vi)	The respondent maintains that regulations   3,   4,   5,   6   and   7   of   the Advocates (Disciplinary Committee) (Procedure) Regulations, 1974 are not incompatible with Articles 28(1), 28(3) (a) 42, 43 and 44 of the Constitution.
(vii)	The Disciplinary Committee is an authorised tribunal with judicial powers   and   is   independent. That   it has  not  interfered with  courts  of  law and has neither violated the rights to a fair hearing of the petitioner under Articles 28, 43 and 44 of the Constitution nor has it contravened article 128(2)  of the Constitution.
(viii)	The respondent maintained the Disciplinary Committee is an independent and impartial body charged with the duty to  regulate  and up hold professional ethics and conduct of a special profession.
(ix) The respondent maintains the offence of     "fraud    or    improper conduct"    is clear and unambiguous within the code of conduct of Advocates,  and
(x)       The     respondent    maintains     that     the	Disciplinary Committee        exercises judicial powers from whose orders or decision, an appeal lies to the High Court only as prescribed by law. There is therefore no inconsistency with articles 42, 50(1) and 50(3) of the Constitution.

The respondent prays that the court:

 	(a)   holds    that   the   Advocates   Act    and Regulations made thereunder are consistent with the Constitution and 
	(b)  dismiss the petition with costs.

The answer is supported by an affidavit deponed by on Angella Karyabwire of the Attorney General chambers.

The   petition   is   based   on   two   grounds. Each   ground   contains   a   number   of   points.      The first   point   in   the   argument   of   counsel   on   the first  ground was that  all  the  counts  upon which the petitioner was called upon to defend himself before the Disciplinary Committee are offences chargeable under the Criminal Code and to have him prosecuted for criminal charges before the committee before the courts of law have determined his criminal responsibility and without the attendant due process guarantees for every person charged with a criminal offence, will violate the petitioners right to fair hearing in a court of law as enshrined in articles 28, 43 and 44 of the Constitution. It also constitutes unwarranted interference with the courts of law contrary to article 128(2) of the Constitution.

The parts of Articles 28 of the Constitution relevant for the issues raised in the petition are: (1) "Article 28(1) in the determination of Civil rights and obligation or any criminal charge, a person shall be entitled to a fair, speedy and public haring before an independent and impartial court or tribunal established by law.

(2)	Nothing in clause (1) of the Article shall prevent the court or tribunal from excluding the press or the public from all or any proceeding before it for reasons of morality, public order or national security, as  may be  necessary  in   a   free   and  	democratic society.

	(3)	Every person   who  is   charged  with   a Criminal    offence shall:-
 
 
(a) be presumed to be innocent until proved guilty or until that person has pleaded guilty;	

(b) be informed immediately in a language that the person understands of the nature of the offence;
(c)   be     given     adequate     time     and facilities for the preparation of his or her defence;

(d)	be permitted to appear before the court in person or at the person's own expense, by a lawyer of his or her choice;

(e)   	
 
(f)    	

(g)	be afforded facilities to examine witnesses and to obtain the attendance of other witnesses before the court.

The only clause relevant in article 44 of the Constitution is   "the right to fair hearing".
 
It was the contention of the petitioner that he should first be tried in an ordinary court of law where he would have the Constitutional guarantees enshrined in the above articles and also the right of appeal to the highest court of the land. The learned counsel for Attorney General has tried to demonstrate that the proceedings under the Advocates Act and Regulations made  there   under   are   civil   proceedings   and   not criminal proceedings.

In   my   view,    the    point    is    of    little importance,     because     S.     73     (2)     of     the Advocates Act gives concurrent jurisdiction to the committee to deal with the stated offences.    The sub-section provides:

"73(2) Any advocate who contravenes or fails to comply with any of the provisions of subsection (i) of this section shall be guilty of any offence and shall alternatively or in addition be liable to proceedings under Section 19 of this Act".

Under the English Medical Act 1956, charges of this nature which are covered by the criminal law are not dealt with under the Act in the first instance but are left to the courts. After convictions have been obtained in the courts disciplinary actions then follow: Thus in the case of In re A Solicitor [1960] 3 WLR 138, a Solicitor was convicted on two charges of indecent assault. The Disciplinary Committee of the Law Society found him guilty of conduct unbecoming of a solicitor and ordered his name to be struck off the Roll of Solicitors.

This was the intention of the Legislatures in Nigeria when they enacted S. 13 of the Medical and Dental Practitioners Act 1963. The Section envisages three types of cases under which the Tribunal can inflict penalties of unprofessional conduct on practitioners.

The Section reads:

13-(1) Where:-
(a)	a registered person is judged by the tribunal to be guilty of infamous conduct in any professional respect;  or a registered person is convicted by any court in Nigeria or elsewhere  having power   to  award punishment of an offence (whether or not an offence punishable with imprisonment) which in the opinion of the tribunal is incompatible with the status of a medical or dental practitioner, as the case may be; or

(c) the tribunal is satisfied that the name of any person has been fraudulently registered, the tribunal may, if it thinks fit,  give a direction reprimanding that person or ordering the registrar to strike his name off the relevant register and registers".

In the case of Dr. E.O.A. Denloye v Medical and Dental Practitioners Disciplinary Committee (1968) 1 All. MLR 306, Dr. Denloye was charged and tried before the Disciplinary Committee with offences which were criminal without having him first tried in an ordinary court, the Nigerian Supreme Court made the following observation:

"In effect where the unprofessional conduct of the practitioner amounts to a Crime; it is a matter for the courts to deal with; and once the court has found the practitioner guilty of an offence, if it comes within the type of cases referred in section 13(1) (b) , then the Tribunal may proceed to deal with him under the Act." and held "We have come to the conclusion that the Tribunal was wrong to have proceeded to try the offences punishable under Criminal Code and the proceedings in that respect are null and void."

The Nigerian Supreme Court came to that conclusion because there was no intention that charges that were of criminal nature should be tried at first instance under the Medical and Dental Practitioners Act 1963 by the Tribunal of the Disciplinary Committee. There is no such intention in this country under the Advocates Act. Here an advocates who commits any of the stated offences "shall alternatively or in addition be liable to proceedings under S. 19 of the Act". It is not a condition precedent that there should be criminal prosecution before an ordinary court before an inquiry by the Disciplinary Committee. That would be placing too narrow a limit on that most salutory disciplinary power that the Law Council exercises over advocates under the Act. The object of the Act is to secure that the persons who practice law and are members of the legal fraternity consist of persons of good character and position.

Further the contention of the petitioner has been rendered invalid by the provision of S. 78(2)  of the Advocates Act which provides:
" 78 (2) Any person who commits an offence under this Act shall be liable,   whether or    not    he    has    been    charged    with, convicted or acquitted of such  offence, to   proceedings   under   Part   IV   of   this Act. "
 

I   therefore   do   not   find   any   merit   in   the first point in ground one of the petition.

The next point in ground one is the allegation that the petitioner will be denied a fair and public hearing. Implicit in the concept 40 of fair hearing is a right to be represented by advocate of one's choice, presumption of innocence,  and right to speedy trial.
Every advocate of Uganda is an officer of the court and subject to the jurisdiction of the court and that of the Disciplinary Committee of the Law council. (See S. 15 of the Advocates Act.) None of the provisions of the Act is intended to supersede or lessen or interfere with the jurisdiction of the courts to deal with misconduct or offences committed by an advocate during or in the course or relating to,   proceedings before the court. (See S. 16 of the Act).

Every Tribunal has a right to make rules whereby it will be guided. The rules guiding the committee are contained in the Advocates (Disciplinary Committee) (Procedure) Regulations, 1974 (herein after referred simply as Regulations.

 	Article    28(3)    provides    that    every    person charged with a criminal offence is presumed to be innocent until proved guilty or that person has pleaded guilty. It has been contended on behalf of the petitioner that as he has not pleaded guilty, he is presumed to be innocent. The Advocates Act infringes the petitioner's right to the presumption of innocence in that the committee, acting on the authority of 19(3) of the   Act   has   already   found   a   prima   facie   case   against him. This, according to the petitioner, does not accord with the principle of natural justice.-

In my view that complaint is not well founded. When a complaint is received by the committee, they do not just proceed to inflict punishment or impose penalties without giving an opportunity to the advocate against whom a complaint is made to attend the inquiry and give 40 an explanation. Before finding whether a prima facie is made the committee furnishes the advocate with a copy of the complaint and any affidavit in support of the complaint and also gives    him   an   opportunity   to   inspect    relevant documents at least seven days before hearing. Reg. 4 requires the advocate to re-act to the allegation made against him. It is after the receipt of his answer, if any, that the committee decides whether a prima facie is made or not.

I think it is a mistake to regard all these matters as if they were prosecutions with a prosecutor and a defendant.     It is an inquiry in  the course of which it might emerge that there are matters for which the committee may hold the advocate responsible. This procedure does not in any way infringe the principle of presumption of innocence. The provisions of S. 19(3) of the Advocates Act are not different from S. 71 of Trial on Indictment Decree, and S. 125 of the Magistrates' Courts Act, 1970, whereby the court is obliged to find whether or not a prima facie case   has   been   established   against   an   accused
   person  at  the  close  of  the  prosecution  evidence
(See   Hofni   Topacho   Ongientho   and   2	others      v Uganda Criminal Appeal No. 1 of 1993 (unreported) Supreme Court.

The petitioner also contends that it is not fair to prosecute him of criminal charges without the application of the Evidence Act which applies to all other persons charged with Criminal offences. The offending provision is S. 18(7) of 30 the Act which provides that the Evidence Act shall not apply to proceedings before the committee. A short answer can be found in the following statement of the Nigerian case of Denloye v Medical and Dental Practitioners Disciplinary committee (Supra) cited by the Petitioner himself:

"An   inquiry   cannot   be   looked   upon   as proceedings in court and unless there is  a  relaxation  of the ordinary rules  with which the courts are bound, it will be difficult in many cases to conduct inquiry. The object of rule 19 is to make  it possible   to  hear  in  an  inquiry evidence of witnesses material to the
issue, who under the Evidence Act, may not be competent witnesses and also to admit, for instance, secondary evidence or hearsay evidence in some cases where such evidence is material and will help to arrive at the truth. To rule in favour of Chief William's submission will in many cases destroy the object of an inquiry".    

 If rule  19  is  replaced by S. 18(7) of the Advocates Act and Chief Williams by Mr. Omoding, the observation is apt. It is interesting to note S. 334 of the Nigerian Constitution of 1979 which provides:

"334 Whenever any person is charged with    a    criminal    offence,    he shall,    unless    the    charge    is withdrawn,   be  entitled  to  fair hearing within a reasonable time by a Court or tribunal". 
The above provision is similar to article 28(1) of our Constitution.

It was  contended that under S.   25(3)   of the Advocates   Act,    the   right   of   appeal    from  the decision of the committee is only limited to the      High   Court.      This   was   said   to   be   contrary   to Articles 40(2)   42,  43,  50(1),  50(3)  and 21 of the Constitution.

Appellate jurisdiction is a creature of Statute. The Disciplinary Committee is creature of statute and any power it has must be derived from statute. The appeal from its decision goes to the High Court consisting of three judges (S. 25(1). The decision of the High Court is made   final and conclusive and shall not be subject to appeal to any other court (25(3) of the Advocates Act. In my view this is a "self-contained statute" (Regina v Pembrokeshire Justices, Ex-parte   Bennell    [1969]    1    Q B    386)    regulating appeals. Article 50(3) of the Constitution provides:

"50(3) Any person aggrieved by any decision of the court may appeal to the appropriate court". The High Court is the "appropriate court" given by the Statute. As was said in the case of In Re the Solicitor [1934] 2 KB 467 "An appeal is never given except by Statute". There is no inherent right to appeal to the highest court. I find nothing in the Advocates Act which is inconsistent with the Constitution.

In the result I have found that the provisions Sections 18, 19 and 73(2) of the Advocates Acts and the regulations made there under are not inconsistent with articles 21, 28(1), 28(3) 42, 43, 44, 50(1), 50(3), and 128(2) of the Constitution.
Ground one of the petition therefore fails.

The substance of the second ground is that the Advocates Act Sections 18, and 19 permits the Disciplinary Committee in respect of complaints against an advocate to investigate the complaint, decide whether there is a prima facie case, take a decision to prosecute and have the same committee hear and determine the complaint. This is said to be contrary to articles 28(1), 43 and 44 of the Constitution. In other words, the Disciplinary Committee acts as a prosecutor, investigator and a judge at the same time. By performing all the above functions, it was contended, the committee has lost impartiality and it is unconstitutional for the same committee to hear and determine the complaint.

Of course, the rule is very plain that no man can be plaintiff, or prosecutor, in an action and at the same time sit in judgment to decide in that   particular   case:-   See   Lesson     v     General Council of Medical Regulation and Education (1890)  43 Ch. D.  366.

To my mind the Disciplinary Committee, in respect of the complaint, were acting judicially (S. 18(6) of the Advocates Act.) They were not however, in the ordinary sense judges, but they had to decide judicially as to whether or not the complaint against Mr. Vincent Emoru was well 10 founded, and they could, if they found it well founded, make an order which would be of great importance to him and may order:
(a)	that he should be admonished,  or
(b)	be  suspended  from practice  for  a period not exceeding two years; or
(c)	his name be struck off the Roll,  or
(d)	impose a fine,
(e)	him   to   pay   compensation   to   any   person who  has   suffered  loss   as   result  of  his misconduct:    See S.  19(4).

These orders have serious consequences. But then we have to consider this. Ought the members of the Committee or any of them to be considered as complainants in this case?

This complaint was brought by the National Housing   and   Construction Corporation   to   which none of the members of the committee belong. They did not exercise any control or gave any directions as to what should be done by the corporation in bringing forward this complaint. The corporation had their own advocates who presented the complaint. Then, are they, in any way, interested in the out come of the complaint? No such suggestion has been made by the petitioner and the evidence does not disclose any.    Therefore the members of the committee,  who   have nothing to do and can have nothing to do with bringing forward this complaint, cannot be treated as prosecutor or as persons who are bringing forward the complaint. Therefore it cannot be said that the members of the committee are incompetent to act because they are adjudicating upon a complaint brought forward by themselves, and I have already shown, there can be no pecuniary interest and no bias in that respect.

This case is clearly distinguishable from the Queen v Gaisford [1892] 1 QB 381 cited by the learned counsel for the petitioner. The facts were that at vestry meeting summoned by the District Surveyor to consider (inter alia) the obstruction of a highway, by the defendant, who had deposited and left a heap of earth and manure by the side of the highway, a justice of the peace moved a resolution calling upon the defendant to remove the heap. The defendant having failed to remove the heap, a summons was taken out against him by the District Surveyor for depositing the heap to the obstruction and annoyance of the highway, and for failing to remove it after notice. The justice who moved the resolution, and who was a ratepayer of the parish, sat and adjudicated with another justice upon the summons, and made an order directing that the heap to be removed and sold and the proceeds of sale to be applied to the repair of the highway.

The defendant brought an application of certiorari to bring up and quash the order made by the Justices.

It was held that the justice was disqualified from adjudicating upon the summons, for the part taken by him in moving the resolution afforded ground for reasonable suspicion of bias on his part, though there might not have been bias in fact, and upon further ground that as a rate payer the Justice was pecuniarily interested in the result of the summons.

Finally, I would like to observe that no criminal trial can be carried out if the judge or magistrate  that  found a prima  facie  case  against an accused person were to disqualify himself or herself from further proceedings in the case. A judge who finds, when the evidence of the prosecution has been concluded, that there is sufficient evidence that the accused person committed the offence, does not disqualify himself from continuing with the hearing of the case. The suggestion that the committee that found a prima facie against the petitioner should disqualify itself from further hearing of the complaint, with due respect, appears to me to be absurd.

In the result  I  find no merit  in the  second ground.

Accordingly I would dismiss the petition with costs in favour of the respondents


JUDGMENT OF JUSTICE MPAGI-BAHIGEINE

The petitioner herein, Mr. Vincent L'Okucha Emoru, an advocate of the Courts of Judicature, being aggrieved, filed this petition under Article 137(3)(a) of the Constitution, and the Fundamental Rights and Freedoms (Enforcement Procedure) Rules 19 92 challenging the constitutionality of certain provisions of the Advocates Act No.22 of 1970 and Regulations thereunder on two grounds.

(i)	That the Advocates Act No. 22/1970 Sections 18, 19 and 73(2) empowers the Disciplinary Committee to act on criminal charges against an Advocate without prior determination of criminal responsibility in a criminal court with the attendant due process guaranteed by Articles 28, 42, 43, 44 and 128(2) of the Constitution,
and

(ii)	That the Advocates Act Sections 18 and 19 permits the Disciplinary Committee in respect of complaints against Advocates to investigate the complaint, decide on whether there is a prima facie case, take a decision to prosecute,   and the same Committee hears  and determines the complaint in contravention of Articles 28, 43, 44 of the Constitution,1995.
The  petitioner  seeks   an  order  of   redress   from  this   Court,   and alternatively, prays that the matter be referred to the High Court to investigate and determine an appropriate redress.

The facts which are amply set down in the judgment of my Lord 0kello,JA are briefly as follows. A complaint by National Housing and Construction Corporation was made to the Disciplinary Committee of the Law Council in relation to the Petitioner's handling of Misc. Application No.162/97, between the complainant and Lira Municipal Council, in the Chief Magistrate's Court of Mengo. On 9-9-97, the Secretary to the Law Council wrote to the Petitioner notifying him of the complaint and seeking his response. The Petitioner replied disputing the complaint on 29-9-97 and on 15-10-97. The Petitioner was consequently notified that a prima facie case had been made out against him by the Disciplinary Committee and informed him of the hearing date on 27-2-98. He was served with a charge sheet containing the following four counts:

	(i)	Misleading Court c/s 73(1) (b) of the Advocates Act No.22/1970;
	(ii)	Acting    fraudulently   or    improperly   c/s  73 (1) (k)    of    the Advocates Act No.22/1970;
	(iii)  Including  in  an  affidavit  matters  which  are  known  by  the
Advocate to be false; and 
(iv)  Misleading Court by remaining silent c/s to Regulation 16(1) of the Advocates  (Professional Conduct)  Regulations 1977.
On 27-2-98 the hearing did not take place and was adjourned till 3-4-98. To-date the petitioner has not pleaded to the charges and the hearing has not taken off.


Mr. Kenneth Omoding represented the petitioner while Mr. Christopher Madrama, Senior State Attorney appeared for the respondent.

I   think   I   will   refer   at   once   to   the   relevant   principles   of interpretation or construction of Statutes and Constitutions. It is well    settled    that    the    petitioner    must    present    clear    and unmistakable evidence that the impugned provisions of the Act are unconstitutional, failing       which       the       presumption       of constitutionality prevails and all facts will be presumed in favour of constitutional validity.
"It is clear that the burden is on those who seek to establish that the legislature intended to take away the private rights of individuals to show that by express words or by necessary implication such an intention appears". Metropolitan Asylum District v. Hill   (1881)   6 App. Cas 193 H.L.  at p.208.
Courts would not  invalidate  a  law on conjecture or speculative grounds.   Most importantly an Act of Parliament should be construed according to the intent and purpose of Parliament which passed it.
See Viscountess Rhodda's Claim (1922) A.C. It is therefore very proper to consider, the particular evils at which the legislature is aimed or the mischief sought to be avoided. Also see - The Queen vs. Big M. Drug Mart Ltd  (1986)  LRL  (Const)  332.
With the above in mind I turn to consider Ground I of the Petition. Mr. Omoding contended that the petitioner was likely to be deprived of the protection of due process of law by being tried of criminal charges under SS.18 and 19 of the Advocates Act before the Disciplinary Committee, instead of first being tried and convicted before a Criminal Court under the Penal Code Act, with the attendant due process of law guaranteed under Article 28. He also pointed out that he was being charged with undefined offences in contravention of Article 28(12) and further that the Evidence Act (Cap. 43) was excluded by S.18(7) of the Act from application to the proceedings before the Disciplinary Committee, which is a denial of and derogation from the protection of due process of law. He further claimed that sections 24 and 25 of the Act were unconstitutional in as far as they limit his right of appeal to the High Court,  in contravention of Articles 50,40(2),  42,43 and 21.

Mr. Madrama, learned Counsel for the respondent, contended that proceedings under the Advocates Act and the Regulations thereunder were Civil Proceedings with respect to civil offences and for the discipline of the Profession, as opposed to Criminal Proceedings. He went to great length trying to differentiate between civil and criminal proceedings and submitted that the Articles of the Constitution cited were not applicable to the Petitioner's allegations.
The Advocates Act specifies various offences which can be taken against the Advocates before the Disciplinary Committee and the ordinary courts.    See Sections 16 and 77.    It is important to note that though ordinary courts do have concurrent disciplinary powers with the Disciplinary Committee, for present purposes the offences against the petitioner are created and defined by section 73(1). These are disciplinary offences triable by the Disciplinary Committee. They are neither criminal nor civil, but sui generis. They are in a class of their own.

Section 82 defines "disciplinary proceedings" to mean any proceedings before the Disciplinary Committee or the High Court on appeal in which consideration is being given to the question whether an advocate should be punished for professional misconduct. "Professional misconduct" is defined as and includes disgraceful or dishonourable conduct not befitting an advocate. 

As to whether the petitioner should be proceeded against first before the ordinary courts, Section 78(2) has the answer. It states:
"S.78(2)     Any person who commits an offence under this Act shall be  liable,   whether or not he has been charged with, convicted or acquitted of such offence,  to proceedings under Part IV of this Act." Part   IV   is   entitled   and   covers   "Discipline   of   Advocates   and clerks",   which includes  the offences under Section 73(1).   It  is quite clear therefore that it is not mandatory that the petitioner should first be proceeded against before the ordinary courts before appearing before the Disciplinary Committee.  The jurisdiction of the Disciplinary Committee can come into play any time a complaint is made to it by anybody.


Mr. Omoding argued that by trying the petitioner before the Disciplinary Committee before establishing his criminal responsibility first before the ordinary courts, the petitioner would be deprived of the protection of due process of law otherwise guaranteed under sections 28,42,43,44 and 128(2). 

The procedure before the Disciplinary Committee is prescribed or governed by sections 18 and 19 and the Statutory Instruments 1974 No.79 Regulations. The expression "due process" in its broadest significance encompasses and comprehends all the acts of the court or tribunal from the beginning of the proceeding to its end. It means fairness and protection of the law, and includes fair notice of the charges, right to counsel, right to cross-examine witnesses, right to present arguments to the Committee and the right of appeal. These are all duly preserved by sections 18,19 and the Statutory Instruments 1974 No.79 Regulations. In short the disciplinary proceedings are subject to all applicable constitutional,  statutory and common law privileges.

Mr. Omoding also complained that Section 18(7) excludes the application of the Evidence Act to proceedings before the Committee. In view of what I have stated above, Mr. Omoding's apprehension is unwarranted. The explanation for this exclusion is that as a general rule, due process of law is not denied by the fact that administrative tribunals are not bound by the strict technical  rules of evidence or formal  rules of procedure during trials,    provided   substantial   rights   of   the   parties   are   not infringed,   especially  as  the  administrative  order  has  only  the effect of prima facie evidence - see Regulations 3 and 4 and the Proviso to Section 19(3)  which reads:
"Provided that, where in the opinion of the Committee the complaint does not disclose any prima facie case of professional misconduct, the Committee may, at any stage of the proceedings, dismiss such complaint without requiring the advocate to whom the complaint relates to answer any allegations made against him and without hearing the complainant."

Sections 18,19 and the Regulations ensure that there is no derogation from the principles of natural justice and the constitutional,  fundamental rights and freedoms.

Mr. Omoding further contended that the petitioner's right of appeal is limited under Section 25(3) to the High Court in contravention of Article 50(3).    This provides:
"Art 50(3) Any person aggrieved by any decision of the Court may appeal to the appropriate Court." I consider the expression "decision of the court" can safely be used interchangeably with "decision of the tribunal". However the position is this. The jurisdiction of the Disciplinary Committee is dependent entirely upon the provisions of the Advocates Act reposing power in it. An appeal is never given except by Statute -see In re a Solicitor (1934) 2 K.B. 467. This was reiterated in Attorney-General vs Shah (No.4) 1970 EA 50 where it was held that appellate jurisdiction is solely created by Statute and there is no inherent appellate jurisdiction.     That being the case Section 25 limits the petitioner's right of appeal to the High Court (bench of three). This is the appropriate Court stipulated by the Act. It has been observed by the American Bar Association Standing Committee on Professional Discipline Rules - 1996 Edn. that without a limited right of appeal complainants may feel that their grievances were not given sufficient consideration by the Disciplinary system as a whole, and sentiments of "lawyers protecting their own" can stem from this misunderstanding. I would tend to agree with this proposition. A prolonged appellate system can be a source of frustration.

Apart from reciting the impugned provisions of the Act and the Constitution, the allegations in this ground of the petition have not been substantiated. I would therefore without hesitation dismiss it.

Regarding ground II, it was averred that the Advocates Act by SS. 18 and 19 permits the Disciplinary Committee in respect of. complaints against Advocates to investigate the complaint, decide whether there is a prima facie case, take a decision to prosecute and have the same committee hear and determine the complaint, which is in contravention of Articles 28, 42, 43 and 44 of the Constitution 1995. Mr. Omoding submitted that the Committee would therefore not be impartial as it would be the prosecutor, judge and jury in the same cause.

Mr. Madrama contended that the Disciplinary Committee was impartial on ground of its composition. He submitted that its duties were contained in Ss. 18 and 19 which would ensure protection of due process of law and that therefore there would be no derogation from the principles of natural justice and the Advocates' constitutional,  fundamental rights and freedoms.


It is clear that the Disciplinary Committee is a "specialised tribunal" created by S.17 of the Act to deal with questions of professional duty, peculiarly within the knowledge of the profession itself, and for that reason it is constituted of members appointed from the Law Council whose membership is itself specially selected for their knowledge, experience and position in the profession - Section 17(2). This is to make members of the profession as far as possible masters in their own house. This is where the petitioner's fears for partiality come in. However, the Committee is established for investigating and finding the facts in cases of the alleged misconduct reported to the Disciplinary Committee by the Law Council or by any person. This does not however mean that every complaint reported requires imposition of a sanction by the Disciplinary Committee, but merely that the Committee can investigate and take what action is deemed necessary. This is due process. It is the inexorable safeguard so that the advocate is not condemned arbitrarily. The procedural sections 18 and 19 and the Regulations permit or allow and invariably do encourage legal representation for all parties concerned including

the Committee itself - see Section 18(2), in which case prosecution may be by independent Counsel. Most importantly the Law Council is rarely the complainant before the Committee, but just in case it happens to be the complainant, then under S.18(2) the Committee can appoint Counsel to assist it prosecute in addition to or instead of the Secretary.


Furthermore   at   the   hearing,   the   standard   of   proof   before   the Disciplinary Committee is higher than "preponderance of weight of credible evidence which is sufficient in civil proceedings, yet not as  stringent  as   "beyond a  reasonable doubt".   As  was  held  in  -
Bhandari v Advocate Committee (1956)  3 AER 742 PC -
"In every allegation of professional misconduct involving an element of deceit or moral turpitude, it is the duty of the professional domestic tribunal investigating the allegations to apply a high standard of proof and not to condemn on a mere balance of probabilities".
All    in   all,    the   provisions   of   both   SS.18    and   19   and   the Regulations,1974 seem to me to constitute the safeguard which the due process clause assures in the exercise of judicial or quasi-judicial   power,    that   the   trial   be   impartial   and   the   tribunal legally constituted to determine the rights involved.

There is therefore no justification for the unsubstantiated assertions that the purpose of the impugned sections of the Act contemplated a violation of rules of natural justice or a law having an unjust result, or was directed to the infringement of the Petitioner's rights.   With respect these assertions in the petition appear to me to involve speculation and conjecture as to the intention of the legislature. The impugned provisions of the Act and Regulations, 1974 are legitimate measures by the legislature to maintain an effective control over the profession and members.

In the result and in the absence of evidence to the contrary the petition would fail with costs to the respondent.

JUDGMENT OF TWINOMUJUNI.  J.A.

I have had the benefit of reading the judgments in draft of my learned brothers Justice G.M.  Okello,   JA.   and Justice J.P. Berko,    JA.    I   agree   with   most   of   their   reasoning   and   the conclusion they arrived at. I wish only to add a few observations by way of emphasis and supplement.

Hon. Justices Okello and Berko have in their judgments ably stated the facts of this case and the arguments of counsel before this court. I do not intend to repeat them here and I shall deal straight away with the issue for determination.
The main issue is whether there is anything in sections 18,19,25 and 73 (2) of the Advocates Act, 1970, that is inconsistent with Articles 28 (3)(a), 42, 43 and 128 (2) of the 1995   Uganda   Constitution.    If   indeed   any   provision   of   the Advocates Act is found to be inconsistent with any provision of the Constitution, it is the duty of this court to declare such a provision of the Act null and void in accordance with Art. 2 of the Constitution which provides that:-

"This   constitution   is   the   Supreme  Law  of Uganda. If any other law or any custom is inconsistent with any of the provisions of this Constitution, the Constitution shall prevail, and that other law or custom shall, to the extent of the inconsistency, be void."

It is I think pertinent at this point to discuss the provisions of sections 18, 19 and 73 of the Advocates Act. First a word about the Advocates Act in general. This Act was enacted in 1970 for the purpose of amending and consolidating "the law relating to advocates and to make general provisions for purposes connected with the legal profession." It established the Law Council which among other functions has the duty to "exercise, through the medium of the Disciplinary Committee, disciplinary control over advocates and their clerks." Section 15 of the Act subjects every advocate to the jurisdiction of the Disciplinary committee. Section 17 of the Act establishes the Disciplinary Committee and the disputed sections 18 and 19 of the Act outline the procedure to be followed by the Disciplinary Committee. The procedure outlined therein is re-enforced by the provisions of The Advocates (Disciplinary Committee) (Procedure) Regulations 1994 made under the authority of Section 18   (4)  of the Act.

The procedure is that any person or the Law Council may file a complaint with the Disciplinary Committee against any advocate. The advocate concerned must be served with a copy of the complaint with a request to make a defence in reply to the complaint. The Committee may receive any documents, correspondences or representations relating to the complaint all of which the concerned advocate must have access to for purposes of making his reply. After his reply, the Committee must decide whether a prima facie case has been made out. If no case is made out, the complaint may be dismissed summarily. If a prima facie case is found, the complaint goes to trial before the Committee. Both parties are entitled to legal representation with the right to call witnesses, to examine and cross examine them on oath as usually happens in our courts of law.
Section 19 of the Act provides a range of measures that the Committee can take to punish an advocate found guilty of any offence under the Act. Any advocate aggrieved by any decision of the Committee can appeal to the High Court sitting a panel of three judges of that court whose decision is final. Section 18 (7) of the Act provides that "The Evidence Act shall not apply to proceedings before the Committee: Provided that a witness shall be entitled to all rights and privileges to which a witness is entitled under that Act."   (Emphasis mine)

Part VI of the Advocates Act creates two types of offences:

(a) General offences triable by the courts of the Chief Magistrate and the Magistrate Grade I which generally attract a punishment of a fine,  imprisonment or both.
Section 78   (2)  of the Act however provides that  :-

"any person who commits an offence under this Act shall be liable, whether or not he has been charged with, convicted or acquitted of such offence, to proceedings under Part IV of this Act. "

Part IV referred to includes the disputed provisions of sections 18 and 19 of the Act which give jurisdiction to the Disciplinary Committee and the procedure to be followed.

(b) Section 73 (1) of the Act creates what are called disciplinary offences which are only triable by the Disciplinary Committee. S.  73  (2)  thereof states:-

"Any advocate who contravenes or fails to comply with any of the provisions of subsection (1) of this section shall be guilty of an offence and shall alternatively or in addition be liable to proceedings under section 19 of this Act."

Against these provisions, the petitioner complains that these provisions of the Act are inconsistent with Articles 28 (3)(a), 42,  43,  44 and 128 of the Constitution because:-

(a) The Act gives the Disciplinary Committee powers to try criminal offences without requiring it to observe the principles of natural justice and due process.


(b)	The Evidence Act is not applicable to proceedings of the Disciplinary Committee.
(c)	The Act usurps the jurisdiction which is solely the preserve of ordinary courts under the constitution.
(d)	The Act constitutes the Disciplinary Committee into investigator, prosecutor, judge and jury contrary to Article 28   (1),  42 and 44 of the Constitution.
(e)	The Act allows only the right to appeal to the High Court whose decision is final which violates an advocates constitutional right to appeal to a the highest court in the land.

In a nut-shell this petition is about whether the Advocates Act provides for trials of an advocates or their clerks without the guarantee of due process and the observation of principles of natural justice.

An advocate, like anyone else on Uganda soil is entitled to a fair trial guaranteed under Article 28 of the Constitution. Article 28   (1)  provides that:-

"In determination of civil rights and obligations or any criminal charge, a person shall be entitled to a fair, speedy and public hearing before an independent and impartial court or tribunal established by law."   (Emphasis mine)

In the instant case, the petitioner does not seek to challenge the independence of the disciplinary committee or its ability to dispense justice speedily in a public hearing. All that he challenges is the impartiality of the Committee and the fairness of the procedure it follows.

Article 28 (3) of the Constitution sets out in detail the elements of a fair trial in criminal cases:-
(a)	The presumption of  innocence until proved guilty or one pleads guilty.
(b)	The right to be informed of the nature of offence at the earliest opportunity.
(c)	The right to be given adequate time and facilities to prepare a defence.
(d)	The right to appear in person or by advocate.
(e)	The    right    to    examine    witnesses    and    to    obtain attendance of any witness in court.

In my humble judgment, all these rights are preserved in sections 18 and 19 of the Advocates Act and the rules made thereunder. There is for instance nothing in Article 28 or any other article that makes use of the Evidence Act mandatory in any proceedings before any court or tribunal. In the instant case however, section 18 (1) of the Act provides that a witness is entitled to all rights and privileges he would be entitled to under the Evidence Act.
As regards the impartiality of the Disciplinary Committee, S.18 and 19 of the Act provide a complainant with the right to appear before the Committee in person or by an advocate of his choice to prosecute the complaint. The Committee can through its secretary write to the complainant or the accused advocate for responses or clarifications. The Committee cannot take a decision on a prima facie case until it has carefully studied representation from both sides. It is therefore not true that the Act allows the Disciplinary Committee to act as prosecutor, judge and jury in its own cause.
The provisions of Section 19 (1) of the Act however give me cause for concern.  It provides:-

"Without prejudice to the other provisions of this Act, a complaint against an advocate of professional misconduct may be made to the Disciplinary Committee by the Law Council or by any person."   (Emphasis mine)

Where a complaint against an advocate is made by the Law Council, it would under the Act be entitled to prosecute the complaint in person or by counsel. All the members of the Disciplinary Committee, who will be the "judge and the jury" are also members of the Law Council. In my humble judgement, the Committee in this case would be acting as complainant, prosecutor, judge and jury in their own cause. If the complaint by the Law Council could be a basis for a "criminal charge" within the meaning of Article 28 of the Constitution, the advocate could not by any stretch of imagination be said to have received a fair trial as guaranteed under that Article.

I hasten to add however that the Law Council was not the complainant in the instant case and the point was neither canvassed nor argued before us. It is probable that if the matter had been argued,  a different opinion could be formed.
As to whether the jurisdiction conferred on the Disciplinary Committee to try offences of a criminal nature amounts to usurpation of the jurisdiction of ordinary courts and inconsistent with article 128 (2) of the Constitution, I do not agree. That Article provides that:-

"No person or authority shall interfere with the courts or judicial officers in exercise of their judicial function."

It does not say that ordinary courts of law have exclusive jurisdiction over criminal matters. It does not provide that Parliament cannot create any special court or tribunal to try criminal cases. However, whichever tribunal or court is established with jurisdiction over criminal matters, it must conform to the provisions of Article 28 which gives the right of fair hearing to every one.
The Nigerian cases, which were cited to support a proposition that the Disciplinary Committee cannot try a case of criminal nature unless ordinary courts have already dealt with the matter, are not applicable to Uganda. Sections 73  (2) and 78
(2)	permit the Disciplinary Committee to try any offence under the Act "whether or not he has been charged with, convicted or acquitted of such offence." (Emphasis mine). It looks to me highly probable that the Nigerians do not have such provisions in their law.

Finally it was contended that the provisions of section 25 (3)	which limits appeal from the decisions of the Disciplinary Committee to only the High Court are inconsistent with Articles 40 (2), 42, 43, 50 and 21 of the Constitution. In my humble view, none of these articles has anything to do with the right of appeal to courts. I agree with the submission by the Attorney General and the decision of the Court of Appeal for East Africa in Attorney General -vs- Shah [1971] EA 50 that appellate jurisdiction is a creature of statute and that there is no inherent appellate jurisdiction. In other words if Parliament says that in this type of litigation you must stop at this court, that is precisely where you must stop.
With   exception   of   the   caution   I   would   give   to	the Disciplinary   Committee   that   where   the   Law   Council    is the complainant, the Committee could very easily contravene the provisions of Art 28 of the Constitution,   I find no merits in this petition and I would dismiss it with costs to the respondent.

JUDGMENT OF JUSTICE C.N.B.KITUMBA,JA


Vincent L'Okucha Emoru, an advocate of the Courts of Judicature filed this Constitutional Petition in this Court under Article 137 of the Constitution, and the Fundamental Rights and Freedoms (Enforcement Procedure) Rules,1992: Legal Notice 4/96, seeking for a declaration that some provisions of the Advocates Act 1970 and some of the Regulations of the Advocates (Disciplinary Committee) Procedure Regulations 1974 made under the Advocate Act are inconsistent with certain provisions of the Constitution.

The   facts  which  led  to  filing  of   this  petition  are  briefly  as follows:   A complaint was made to the Disciplinary Committee of the -Law Council by Ms Ssawa Mutaawe and Company Advocates, on behalf of their client, National Housing and Construction Corporation, about the way the petitioner handled Miscellaneous Application No 162/97 in the Chief Magistrates Court of Mengo. On the 9th of September 1997 the Secretary Law Council, wrote to the petitioner informing him of the complaint against him and seeking for his explanation. The petitioner contested the complaint made against him in two letters to the Secretary of the Law Council, one dated 29/9/1997, and another dated 15/10/1997. The petitioner in a letter dated 2/12/1997 was informed by the Secretary Law Council, that a prima facie case had been found against him by the Disciplinary Committee and that the complaint against him would be heard on 27/2/1998. However, the hearing was adjourned to 3/4/1998. The petitioner was served with a charge sheet containing four counts.
1.	Misleading Court contrary to S.73(1) (b) of the Advocates Act.
2.	Acting fraudulently or improperly contrary to S.73(1)(k)   of the Advocates Act.
3.	Including in affidavit matters which are known by the advocate to be false.
4.	Misleading Court by remaining silent contrary to Reg. 16(1) of the Advocates  (Professional Conduct)  Regulations 1977.
The petitioner filed this petition to this Court alleging the following:

"1.     (a)    that the Advocates Act,  Act 22 of 1970 is inconsistent with the Constitution for:-
(i) In sections 18, 19, 31 and 73(2) it empowers the Disciplinary Committee to act on criminal charges against an Advocate without prior determination of criminal responsibility in proper criminal proceedings and without the attendant due process guarantees in articles 28(1), 28(3), 42, 43, 44 and 128(2)  of the Constitution.
(ii) It permits, in S.18 and S.19, the Disciplinary Committee, in respect of complaints against the Advocates to investigate the complaint, decide whether there is a prima facie case, take a decision to prosecute and have the same committee hear and determine the complaint contrary to articles (28(1), 43 and article 44 of the Constitution.
(iii) It creates in S.73(2) the undefined offence of improper conduct and fails in S.19(4) and S.73(2) to provide exact penalties for defined offences contrary to article 28(12)  of the Constitution.
(iv) In S.25 (3) of the Advocate Act, the right of appeal from the decision of the Committee is only limited to the High Court contrary to articles 40(2), 42 43,  50(1),   (50(3) and 22  (i)  of the Constitution.
(b)	That regulations 3,4,5,6 and 7 of the Advocates (Disciplinary Committee) (Procedure) Regulations 1974 S.I. 79 which carry into effect what is complained of in (a) (ii) above are incompatible with the Constitution articles 28(1),  28(3)(a),  42,  43 and 44.
(c)	That the Disciplinary Committee acting on authority of the Advocates Act and aforesaid regulations investigated a complaint against the petitioner which includes criminal charges, found a prima facie case against him decided to have him prosecuted and has now summoned the petitioner to be tried before it on the same charges.
Your petitioner states that:-
(a)	To have him prosecuted for criminal charges before the Disciplinary Committee before courts of law have determined his criminal responsibility and without the attendant due process guarantees for every person charged with a criminal offence will violate the petitioner's right to a fair hearing in a court of law enshrined in articles 28, 43 and 44 of the Constitution. It also constitutes unwarranted interference with courts of law contrary to article 128(2).
(b)	To have him tried by the same Committee which has investigated, found a prima facie case and taken a decision to prosecute him on the same charges will contravene the petitioner's constitutional right to a fair hearing before an independent and impartial tribunal or body envisaged in articles 28(1), 42 and 44 of the Constitution.
(c)	To prosecute him of the offence of "fraud or improper conduct" which is vague, unspecific and undefined, and for offences whose penalty is not defined will be in contravention of the Constitution; article 28(12). 
(d)	To have him tried under a law that denies him the right to appeal against a decision of a Court of first instance in defence of his right to practice and against criminal charges or findings is inconsistent with articles 42, 50(1)   and 50(3)  of the Constitution.
3.      Therefore your petitioner prays that the court may:-
(a)	grant a declaration -
(i)	That sections 18, 19, 36 and 73(2) of the Advocates Act are  inconsistent with articles 28(3) (a), 42, 43, 44 and 128(2) of the Constitution.
(ii)	That S.18 and S.19 of the Advocates Act and Regulations 3,4,5,6 and 7 of the Advocates (Disciplinary Committee) Regulations 1974 are inconsistent with articles 28, 43 and 44 of the Constitution.
(iii) 	That S.25(3) of the Advocates Act is inconsistent with articles 40(2), 42,43, 50(1), 50(3) and 22(1) of the Constitution.
(iv)	That S.73(1)(k) is void for being vague and ambiguous and does not meet the requirements of articles 28(12)  of the Constitution.
(v)	That S.73(2) and 19(4) of the Advocates Act contravene article 28(12) of the Constitution in failing to provide exact penalties for defined offences.
(b)	grant an order of redress or refer the matter to High Court to investigate and determine an appropriate redress."

The petitioner swore an affidavit in support of his petition. In the affidavit, he deponed to on 31st March 1998, he repeated the history of the whole case and in paragraph 9 of the affidavit stated that the Disciplinary Committee is not a court of law from which a reference to the Constitutional Court could be made when a constitutional question arises in the proceedings. This explains why he filed this petition in this Court before the Disciplinary Committee commenced trial. 

The respondent made an answer to the petition as follows:-
1.	"That in reply to paragraph (a) of the petition, the Respondent shall maintain that, the Advocates Act, Act 22 of 1970 is not inconsistent with, neither does it contravene any provision of the Constitution.
2.	In reply to paragraph 1(a)(i) of the petition, the Respondent maintains that sections 18,19,31 and 73(2) of the Advocates Act, merely make provision for the lodging of a complaint against an Advocate, the service of the complaint upon the Advocate and the determination of his liability according to the law in a judicial proceeding. The above sections therefore are not inconsistent with Articles 28(1), 28(3) , 42, 43,  44 and 128(2)  of the Constitution.
3.	In reply to paragraph 1(a) of the petition, the Respondent maintains that the Disciplinary Committee does not investigate an Advocate as such, but receives a complaint and gives an Advocate opportunity to study the complaint and reply. The Disciplinary Committee then determines whether proceedings should commence from the pleadings. Sections 18 and 19 of the Advocates Act are not inconsistent with or do not contravene Articles 28(1),  43 and 44 of the Constitution.
4.	In reply to paragraph 1(a)(iii) of the petition, the Respondent avers that section 73(1) clearly defines the offences referred to in sections 73(2) of the Advocates Act and section 19(4) of the Advocates Act prescribes, within the discretion of the Disciplinary Committee, the types of penalties. The provisions are therefore not in conflict with or in contravention of, Article 28(12)  of the Constitution.
5.	In reply to paragraph 1(a) (iv) of the petition, the Respondent maintains that sections 25(3) creates appellate jurisdiction and appellate jurisdiction is a creature of statute and may be limited by Parliament. Section 25(3) of the Advocates Act does not infringe the petitioner's equality before the law, it does not limit him from practising his profession according to ethical and professional standard, it does not preclude him from applying on appeal to the High Court from a judicial proceeding neither does it limit him from appealing to the High Court which is the appropriate Court.     It is therefore consistent with and does not in anyway contravene Articles, 40(2),  42,  43,  50(1),  50(3)  and 22(1)  of the Constitution.
6.		In reply to paragraph 1(b)   of  the petition,   the respondent maintains that the regulations 3,4,5,6 and 7 of the Advocates (Disciplinary Committee)(Procedure) 1974 are not incompatible with    articles    28(1),     28(3)(a),    42,43    and    44    of    the Constitution.
7.	In reply to paragraph 2(a) of the Petition, the Respondent shall maintain that the Disciplinary Committee is an authorised tribunal with judicial powers and is independent. That it has not interfered with Courts of Law and has neither violated the right to a fair hearing of the petitioner, under articles 28,43 and 44 of the Constitution nor has the Disciplinary Committee contravened article 128(2) of the Constitution.
8.	In reply to paragraph 2(b) of the Petition, the Respondent maintains that the Disciplinary Committee is an independent and impartial body charged with the regulation and upholding of professional ethics and conduct of a special profession.
9.	In reply to paragraph 2(c) of the Petition, the Respondent maintains that the offence of "fraud or improper conduct" is clear and unambiguous within the code of conduct of Advocates.
10.	In reply to paragraph 2(d) of the Petition, the respondent maintains that the Disciplinary Committee exercises judicial powers from whose orders or decisions, an appeal lies to the High Court only as prescribed by laws. There is therefore no inconsistency with articles 42,50(1) and 50(3) of the Constitution."

The answer to the petition was supported by the affidavit of State Attorney, Angela Kiryabwire. In her affidavit, she repeated the history of the petition as contained in the answer and maintained that the petitioner had the opportunity to reply to charges against him which charges were defined and penalties stipulated by the written law. She emphasised the impartiality and independence of the Disciplinary Committee. She maintained that regulations of professional and ethical standards refer to only those members of the profession and article 22 of the Constitution which refers to equal treatment before the law must be understood in such terms. She further maintained that the proceedings against the practitioner according to the provisions of Advocates Act, Act 22 of 1970 and the (Disciplinary Committee)(Procedure), Regulations were not in contravention of Articles 28,42,43,50 (1),50 (3) , 22 (1) and 128 of the Constitution.

At the hearing of this petition both Counsel presented written submissions. However, because of the importance of the matter, this Court directed them to make oral submissions.

Mr. Omoding, learned Counsel for the petitioner, submitted that the charges against the practitioner were criminal offences and the proceedings before the Disciplinary Committee are deemed to be judicial proceedings for the purposes of Chapter XI of the Penal Code. In view of that he contented that it was unconstitutional for the Disciplinary Committee of the Law Council to hear and determine those charges before the criminal courts had done so. Mr. Omoding argued that Article 28 of the Constitution provides guarantees for a fair hearing for a person who is charged with a criminal offence. Besides, hearing the charges by the Disciplinary Committee was undue interference with courts which is contrary to Article 128(2) of the Constitution. Mr. Omoding further contended that, section 18(7) of the Advocates Act provides that the Evidence Act does not apply to the proceedings before the Disciplinary Committee, which in his view was a bar to a fair hearing.

Mr. Madrama, learned Counsel for the respondent, maintained the position which was stated in the answer to the petition that none of provisions contained in the Advocates Act and in the Regulations made thereunder were inconsistent or contravened any article of the Constitution. He submitted that the proceedings against the petitioner were not criminal. The offences were of a civil nature and were "disciplinary offences by Advocates."

I agree with the submission of Mr. Madrama that the offences which the petitioner was charged with were civil offences. Besides, section 77 of the Advocates Act gives jurisdiction to the Chief Magistrates Court and Magistrate Grade I to try offending Advocates for criminal offences and there are a number of such offences created in Part IV of the Advocates Act. For those offences or any other crime which are deemed to amount to unprofessional conduct, an advocate may be tried by the Disciplinary Committee before commencement of the criminal trial in the ordinary court. Section 78(2)  of the Advocates Act provides:

"Any person who commits any offence under this Act shall be liable, whether or not he has been charged with, convicted or acquitted of such offence to proceedings under Part IV of this Act."
Section 73(2) of the Advocates Act too gives concurrent jurisdiction to the Disciplinary Committee and as well as the criminal   courts   when   disciplinary   offences   are   committed   by Advocates.

Section 73(2)  provides -
"Any advocate who contravenes or fails to comply with any of the  provisions  of  subsection   (1)   of  this   section  shall  be guilty of an offence and shall alternatively or in addition be liable to proceedings under S.19 of this Act." Clearly sections 78(2)  and 73(2)  give concurrent jurisdiction to the Disciplinary Committee and to the ordinary criminal courts and do not specify that the criminal trial must precede the trial by the Disciplinary Committee.
The   authority   of   Denloye   v.   Medical   and   Dental   Practitioners Disciplinary Committee 1968 1 AllLR p.306      relied on by Mr.Omoding is not applicable to this case. The Advocates Act gives concurrent jurisdiction  to  the  Disciplinary  Committee  and  to  the  criminal court.  In   the   Nigerian   case,    criminal   offences   had   to   be prosecuted in the ordinary courts before the Disciplinary Committee could take action against the offending medical practitioner.   Mr. Omoding submitted that section 59 of the Police Statute,   Statute 13/94 is in sharp contrast with the Advocates Act.  In the Statute criminal proceeding proceed disciplinary proceedings.   That was the intention of Parliament when enacting section 59 of the Police Act which provides the following:
"If criminal proceedings of a nature likely to warrant disciplinary proceedings are instituted against a person subject to the code, no such disciplinary proceedings shall be taken until the conclusion of the criminal proceedings and the determination of an appeal from these proceedings."

I find that Article 42 of the Constitution has no application to this petition as in my view the Disciplinary Committee is a Domestic Tribunal for the Advocates and not an administrative tribunal provided for by article 42 of the Constitution.

The petitioner has complained that Article 43 of the Constitution is contravened. However I find that Article 4 3 is irrelevant as far as the petition is concerned.


All the provisions in the Advocates Act and Regulations made thereunder support the principle of fair hearing. The complaint that the Evidence Act is not applicable to proceedings before the Disciplinary Committee is untanable as an application of that Act is not an assurance to a fair and a speedy trial. The rules contained in the Evidence Act might even slow the trial.

The complaint in para 1(a)(ii) of the petition is that sections 18 and 19 allow the Disciplinary Committee to investigate an offending advocate in his/her absence and when the Committee finds that there is a prima facie case against the advocate he is tried by the same committee.

I find that the procedure laid down in sections 18(3) and 19 of the Advocates Act is preliminary procedure to ensure fair hearing. When a complaint against an advocate is received,   it is screened by the Committee to determine whether there is a prima facie case. This preliminary procedure is necessary especially taking into account the low education and understanding of legal procedures of the public who form the bulk of the advocates' clients. This does not only save time of the Disciplinary Committee but also saves the advocates' the embarrassment of having to defend ones-self in a case which may have been filed in good faith but due to ignorance of the legal procedures. The advocate is given a chance to make a reply to the accusation and examine available documents. When the Disciplinary Committee finds a prima facie case against the advocate, that finding does not make such a committee partial. If a finding of a prima facie case by the ordinary courts was to be held to be partial, no criminal court would be able to try any case to conclusion in view of section 125 of the Magistrates Courts Act and section 71 of the Trial on Indictment Decree.

The complaint of the petition in 1(a)(iv) is that section 25(3) of the Advocates Act limits appeals by the advocates to only the High Court and this contravenes articles 40(2),42,43, 50(1), 50(3) and 21(i) of the Constitution.

I agree with the submission of Counsel for the respondent that the appellate jurisdiction is a creature of statute as held in AG v. Shah (1971) EA 50. In many cases appellate jurisdiction may be limited and in some others there may be no appeal at all. For example: according to article 104 of the Constitution the election of the President can only be challenged in the Supreme Court from which there can be no further appeal.


The Articles 50(1), 50(2) of the Constitution are also not applicable as they give power to apply for redress to a competent court where there has been a violation of human rights and a party who is aggrieved by a decision of that court may appeal to an appropriate court. For our purpose the appropriate court is a High Court consisting of a panel of three Judges. The Article does not give an automatic power to appeal to the highest court in the country.

In view of the reasons given above, ground 1 of the petition should fail.

The second ground in this petition is that the Disciplinary Committee having found a prima facie case plays the role of the prosecutor, judge and jury in its own cause which is contrary to the cardinal rule of natural justice. Mr. Omoding submitted that the Secretary of the Law Council investigated the petitioner and thereafter a prima facie case was found by the Disciplinary Committee. Counsel for the respondent stuck to his answer to the petition and explained further that the Secretary to the Law Council is a public officer and not a member of the Council. I find that the complaint against the petitioner was not filed by the Law Council. National Housing and Construction Corporation was the complainant.     The Disciplinary Committee just carried out an exercise of finding out whether there was a prima facie case against the petitioner before framing charges against him and summoning him for trial. I agree with the submission of counsel for the respondent that the Disciplinary Committee is an independent and impartial body by its very composition.


The complaint raised in ground 2(b) of the petition in respect of regulations 3,4,5,6 and 7 of the Advocates (Disciplinary Committee) (Procedure) Regulations 1974 that it is incompatible with Articles 38(1), 28(3)(a) and 42, 43 and 44 of the Constitution has already been answered. I hold that these regulations like sections 18 and 19 of the Advocates Act 19970 simply ensure preliminary investigation of a complaint and give an advocate a chance to answer before a decision to try him/her is taken. They do not contravene any provisions of the Constitution. Section 18(4) of the Advocates Act allows the Disciplinary Committee to make regulations governing its procedure and the Committee has made rules which I hold not to be in contravention with any provisions of the Constitution.

I would accordingly dismiss this petition with costs to the respondent.


Dated at Kampala this  30th  day of March  1999


